2-6-87 RO SLR IIE IDEALIST AS SEMEL LY DELLE ELE ELIE GAEL ALE IE 


Vol. 52 No. 25 
Friday 
February 6, 1987 


United States 
Government HHH HK HH HHH HHHHHHXX5-DIGIT 48106 COND CLASS NEWSPAPER 

rinting Office FR es Paid 
SUPERINTENDENT RIALS PROCESSING or 
OF DOCUMENTS V NICROFILMS INTL 


Postage and Fees Paid 


Washington, DC 20402 


OFFICIAL BUSINESS MI 48106 
Penalty for private use, $300 








2-6-87 = Friday 
Vol. 52 No. 25 = : February 6, 1987 


Briefings on How To Use the Federal Register— 

For information on briefings in Portland, OR, Los Angeles, 
CA, Sen Diego, CA, and Houston, TX, see announcement 
on the inside cover of this issue. 


BEST COPY AVAILABLE 





Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 


FEDERAL REGISTER Published daily, Monday through Friday, 
(not published on Saturdays, Sundays, or on official holidays), 
by the Office of the Federal Register, National Archives and 
Records Administration, Washington, DC 20408, under the 
Federal Register Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 
15) and the regulations of the Administrative Committee of the 
Federal Register (1 CFR Ch. I). Distribution is made only by the 
Superintendent of Documents, U.S. Government Printing Office, 
Washington, DC 20402. 


The Federal Register provides a uniform system for making 
available to the public regulations and legal notices issued by 
Federal agencies. These include Presidential proclamations and 
Executive Orders and Federal agency documents having general 
applicability and legal effect, documents required to be 
published by act of Congress and other Federal agency 
documents of public interest. Documents are on file for public 
inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the 
issuing agency. 

The Federal Register will be furnished by mail to subscribers 
for $340.00 per year, or $170.00 for 6 months, payable in 
advance. The charge for individual copies is $1.50 for each 
issue, or $1.50 for each group of pages as actually bound. Remit 
check or money order, made payable to the Superintendent of 
Documents, U.S. Government Printing Office, Washington, DC 
20402. 


There are no restrictions on the republication of material 
appearing in the Federal Register. 


Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READER AIDS section of this issue. 


How To Cite This Publication: Use the volume number and the 
page number. Example: 52 FR 12345. 


THE FEDERAL REGISTER 
WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and Code of 
Federal Regulations. 


The Office of the Federal Register. 
Free public briefings {approximately 2 1/2 hours) to 


present: 

1. The regulatory process, with a focus on the Federal 
Register system and the public's role in the 
developmient of regulations. 

2. The relationship between the Federal Register and Code 
of Federal Regulations. 

3. ‘The important elements of typical Federal Register 
documents. 

4. An introduction to the finding aids of the FR/CFR 
system. 

To provide the public with access to information 

necessary to research Federal agency regulations which 

directly affect them. There will be no discussion of 
specific agency regulations. 


PORTLAND, OR 


February 17; at 9 am. 
Bonneville Power Administration 
Auditorium, 

1002 N.E. Holladay Street, 
Portland, OR. 


RESERVATIONS: Call the Portland Federal Information 


WHEN: 


WHERE: 


Genter on the following local numbers: 
Portland 503-221-2222 
Seattle 206-442-0570 
Tacoma 206-383-5230 


LOS ANGELES, CA 


February 18; at 1:30 pm. 
Room 8544, Federal Building, 
300 N. Los Angeles Street, 
Los Angeles, CA. 


RESERVATIONS: Call the Los Angeles Federal Information 


WHEN: 


WHERE: 


Center, 213-894-3800 


SAN DIEGO, CA 


February 20; at 9 am. 
Room 2831, Federal Building, 
880 Front Street, San Diego, CA. 


RESERVATIONS: Call the San Diego Federal Information 


WHEN: 


WHERE: 


Center, 619-293-6030 


HOUSTON, TX 


March 10; at 9 am. 
Room 4415, Federal Building, 
515 Rusk Avenue, Houston, TX. 


RESERVATIONS: Call the Houston Federal Information 


Center on the following local numbers: 
Houston 713-229-2552 
Austin 512-472-5495 


San Antenio 512-224-4471 
New Orleans 504-589-6696 
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Friday, February 6, 1987 


Title 3— 
The President 


Presidential Documents 


Proclamation 5606 of February 3, 1987 


National Women in Sports Day, 1987 


By the President of the United States of America 


A Proclamation 


In 1885, Oberlin College established the first department of physical education 
for women in a coeducational school. Today, some 100 years later, women’s 
sports are a vital component of college life and their impact is felt far beyond 
the university campus. 


The history of women in sports is rich and long and has provided millions 
with an opportunity for growth, development, and the pursuit of challenging 
goals. From youth sports to the Olympic arena, female athletes have shown 
levels of spirit, talent, and accomplishment undreamt of on that midwest 
campus a century ago. 


Participation in sports contributes to the emotional, physical, and intellectual 
development of women of all ages. Through individual and team activities, 
young girls develop self-discipline, initiative, respect for fair play and coopera- 
tion, and communication and leadership skills that will help them succeed 
throughout their lives. Early positive experiences strongly influence whole- 
some lifelong habits of physical fitness, and thus have a direct bearing on the 
health and well-being of this Nation. 


Great strides have been made in women’s athletics along with the realization 
that women are entitled to equal opportunity on.and off the playing field. In 
1972 only a handful of college athletic scholarships were made available for 
women; today-they number some 10,000. In the- past decade the number of 
women involved in college athletics has grown from 32,000 to 150,000. This 
same period saw a 110 percent increase in female participation in public high 
school sports programs. In 1984, the women on our Olympic team brought 
home 44 percent of the gold medals available to them, making America’s 
female athletes a significant force on the international sports scene. 


The number of women participating in sports continues to grow, and we will 
continue to assure that more opportunities are created. From coach to admin- 
istrator, women play an important role in the development of athletic pro- 
grams for people of all ages. 


In recognition of the contributions women’s sports have made to this country, 
and of the need to further advance women’s sports, the Congress, by Public 
Law 99-540, has designated February 4, 1987, as “National Women in Sports 
Day” and authorized and requested the President to issue a proclamation in 
observance of this event. 
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[FR Doc. 87-2647 
Filed 2-4-87; 2:54 pm] 
Billing code -3195-01-M 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim February 4, 1987, as National Women in Sports 
Day. 

IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
February, in the year of our Lord nineteen hundred and eighty-seven, and of 
the Independence of the United States of America the two hundred and 


eleventh. 


Ee ee 





Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 


Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 831 


Retirement—Service Credit 


AGENCY: Office of Personnel 
Management. 


ACTION: Interim rule with request for 
comments. 


SUMMARY: The Office of Personnel 
Management (OPM) is issuing interim 
rules implementing recent changes in the 
law granting service credit under the 
Civil Service Retirement System (CSRS). 
Rules concerning service credit under 
the Federal Employees Retirement 
System will be published separately. 
These rules will allow some Federal 
employees and Members to receive 
retirement credit for (1) certain service 
with the Cadet Nurse Corps during 
World War II; (2) certain service with a 
nonappropriate fund instrumentality 
after June 18, 1952, but before January 1, 
1966; and (3) certain service as a 
National Guard technician before 
January 1, 1969. 

DATEs: Interim rules effective January 
10, 1987; comments must be received on 
or before April 7, 1987. 

ApDpReESs: Send writien comments to 
Reginald M. Jones, Jr., Assistant Director 
for Retirement and Insurance Policy, 
Retirement and Insurance Group, Office 
of Personnel Management, P.O. Box 57, 
Washington, DC 20044, or deliver to 
OPM, Room 4351, 1900 E Street, NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
Patricia A. Rochester (202) 632-4682. 


SUPPLEMENTARY INFORMATION: 
I. Pub. L. 99-638, Enacted November 10, 
1986 


Pub. L. 99-368 (slip law not yet 
available) allows credit, under specified 


conditions, for certain service with the 
Cadet Nurse Corps during World War I 
and for service with a nonappropriated 
fund instrumentality after June 18, 1952, 
but before January 1, 1966. 


(a) Service With the Cadet Nurse Corps 


An individual who received training 
as a student or graduate nurse under a 
plan approved under section 2 of the Act 
of June 15, 1943-(57 Stat. 153) is entitled 
to credit under CSRS if (1} the service 
totaled 2 or more years; (2) the 
individual applies to OPM on Standard 
Form 2803 (Application to Make Deposit 
or Redeposit) for service credit no later 
than January 10, 1988; (3) the individual 
is employed by the Federal Government 
in a position subject to CSRS at the time 
SF 2803 is filed; and (4) the individual 
make a deposit for the service before the 
date of the separation on which the 
individual's entitlement to annuity is 
based. 

OPM will determine the amount of the 
deposit to be made and advise the 
individual and his or her employing 
agency of the amount due. The 
employing agency must collect the 
deposit and submit the money and 
documentation of payment to OPM in 
accordance with instructions to be 
published in the Federal Personnel 
Manual. If the deposit is not completed 
before the date of the employee’s 
separation for retirement purposes, 
credit for the service will not be 
allowed. If the employee dies before the 
deposit is completed, the agency may 
allow the surviving spouse to elect to 
make the deposit in a lump sum. Since 
the law says the individual who 
performed the service must apply to 
OPM for credit, however, the surviving 
spouse will not be able to initiate the 
application for service credit. 


(b) Service With a Nonappropriated 
Fund Instrumentality 


An individual who performed service 
with a nonappropriated fund 
instrumentality after June 18, 1952, but 
before January 1, 1966, in which he or 
she conducted arts and crafts, drama, 
music, library, service club, youth 
activities, sports or recreation programs 
(including any outdoor recreation 
programs) for personnel of the armed 
forces is entitled to service credit under 
CSRS if he or she was employed in a 
position subject to CSRS on November 
9, 1986. The individual is not required to 


Federal Register 
Vol. 52, No. 25 


Friday, February 6, 1987 


make a deposit to receive credit for this 
service. However, if a deposit is not 
made, his or her annuity will be reduced 
by 10 percent of the amount that should 
have been deposited (plus interest). 


Il. Pub. L. 99-661, Enacted November 14, 
1986 


Pub. L. 99-661 allows an individual 
credit for service (prior to January 1, 
1969) as a National Guard technician if 
(1) the individual applies, to OPM on 
Standard Form 2803 for service credit no 
later than January 14, 1988; (2) the 
individual is employed (but the law 
specifically says not as a reemployed 
annuitant) by the Federal Government 
in a position subject to CSRS at the time 
the SF 2803 is filed; and (3) the 
individual makes a deposit for the 
service before the date of separation on 
which the individual's entitlement to 
annuity is based. 

OPM will determine the amount of the 
deposit to be made based on the : 
appropriate percentage of basic pay that 
would have been deducted from the 
individual's salary for retirement 
deductions at the time the service was 
performed. OPM will then advise the 
individual and his or her employing 
agency of the amount of the deposit due. 
The employing agency must collect the 
deposit and submit the money and 
documentation of payment to OPM in 
accordance with instructions to be 
published in the Federal Personnel 
Manual. If the deposit is not completed 
before the date of the employee’s 
separation for retirement purposes, 
credit for the service will not be 
allowed. If the employee dies before the 
deposit is completed, the agency may 
allow the surviving spouse to elect to 
make the deposit in a lump sum. Since 
the law says that the individual who 
performed the service must apply to 
OPM for credit, however, the surviving 
spouse will not be able to initiate the 
application for service credit. 

Under 5 U.S.C. 553(b)(3)(B) and (d)(3), 
I find that good cause exists for waiving 
the general notice of proposed 
rulemaking and for making these 
amendments effective in less than 30 
days. The rules are being issued as 
interim rules and will be effective 
retroactively to comply with the 
statutory requirement in both Pub. L. 99- 
638 and Pub. L. 99-661 that OPM 
prescribe implementing regulations 
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within 60 days of the date the statute 
was enacted. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291; Federal Regulation. 


Regulatory Flexibility Act 

I certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
because it will only affect retirement 
payments to retired Government 
employees, spouses, and former 
spouses. 


List of Subjects in 5 CFR Part 831 


Administrative practice and 
procedures, Claims, Disability benefits, 
Firefighters, Government employees, 
Income taxes, Intergovernmental 
relations, Law enforcement officers, 
Pensions, Retirement. 


U.S. Office of Personnel Management. 


James E. Colvard, 
Deputy Director. 


Accordingly, OPM is amending 5 CFR 
Part 831 as follows: 


PART 831—RETIREMENT 


1. The authority citation for Subpart C 
of Part 831 continues to read as follows: 


Authority: 5 U.S.C. 8347. 


2. In Subpart C, new. $§ 831.304, 
831.305, and 831.306 are added to read 
as follows: 


§ 831.304 Service with the Cadet Nurse 
Corps during World War Il. 

(a) Definitions and special usages. In 
this section—(1) “Basic pay” is 
computed.at the rate of $15 per month 
for the first 9 months of study; $20 per 
month for the 10th through the 21st 
month of study; and $30 per month for 
any month in excess of 21 months. 

(2) “Cadet Nurse Corps” means any 
training as a student or graduate nurse 
under a plan approved under section 2 
of the Act of June 15, 1943 (57 Stat. 153). 

(3) “CSRS” means the Civil Service 
Retirement System. 

(b) Conditions for creditability. An 
individual who performed service with 
the Cadet Nurse Corps is entitled to 
credit under CSRS if— 

(1) The service totaled 2 years or 
more; 

(2) The individual submits an 
application for service credit to OPM no 
later than January 10, 1988; 

(3) The individual is employed by the 
Federal Government in a position 
subject to CSRS at the time he or she 
applies to OPM for service credit; and 


(4) The individual makes a deposit for 
the service before separating from the 
Federal Government for retirement 
purposes. 

(c) Processing the application for 
service credit. Upon receiving an 
application for credit with the Cadet 
Nurse Corps, OPM will determine 
whether all the conditions for 
creditability have been met, compute the 
deposit, and advise the agency and the 
employee of the total amount of the 
deposit due. 

(d) Agency collection and submission 
of deposit. (1) The individual's 
employing agency must establish a 
deposit account showing the total 
amount due and a payment schedule 
(unless deposit is made in one lump 
sum), and record the date and amount of 
each payment. 

(2) If the individual cannot make 
payment in one lump sum, the 
employing agency must accept 
installment payments (by allotments or 
otherwise). However, the employing 
agency is not required to accept 
individual checks in amounts less than 


(3) If the employee dies before 
completing the deposit, the surviving 
spouse may elect to complete the 
payment to the employing agency in one 
lump sum; however, the surviving 
spouse will not be able to initiate an 
application for such credit. 

(4) Payments received by the 
employing agency must be remitted to 
OPM immediately for deposit to the 
Civil Service Retirement and Disability 
Fund. 

(5) Once the employee's deposit has 
been paid in full or closed out, the 
employing agency must submit the 
documentation pertaining to the deposit 
to OPM in accordance with instructions 
published in the Federal Personnel 
Manual. 


§ 831.305 Service with a nonappropriated 
fund after June 18, 1952, 
but before January 1, 1966. 

(a) Definitions and special usages. In 
this section—(1) Service in.a 
“nonappropriated fund instrumentality” 
is any service that involved conducting 
arts and crafts, drama, music, library, 
service club, youth activities; spcrts or 
recreation programs (including any 
outdoor recreation programs) for 
personnel of the armed forces. 

(2) “Certification of the head of a 
nonappropriated fund instrumentality” 
can.also be a certification by the 
National Personnel Records Center or 
by an official of another Federal agency 
having possession of any records which 
will verify an individual's service. 
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(3) “CSRS” means the Civil Service 
Retirement System. : 

(b) Conditions for creditability. An 
individual who performed service in a 
nonappropriated fund instrumentality is 
entitled to credit under CSRS if— 

(1) The service was performed after 
June 18, 1952, but before January 1, 1966; 
and 

(2) The individual was employed in a 
position subject to CSRS on November 
9, 1986. 

(c) Deposit for service is not 
necessary. It is not necessary for an 
individual to make a deposit for service 
performed with a nonappropriated fund 
instrumentality to receive credit for this 
service. However, if the individual does 
not elect to make a deposit, his or her 
annuity is reduced by 10 percent of the 
amount that should have been deposited 
(plus interest) for the period of service. 


§ 831.306 Service as a National Guard 
technician before January 1, 1969. 

(a) Definitions. In this section—(1) 
“Service as a National Guard 
technician” is a period of service 
performed under section 709 of title 32, 
United States Code (or under a prior 
corresponding provision of law) before 
January 1, 1969. 

(2) “CSRS” means the Civil Service 
Retirement System. 

(b) Conditions for creditability. An 
individual who performs service as a 
National Guard technician is entitled to 
credit under CSRS if— 

(1) The individual submits an 
application for service credit to OPM no 
later than January 14, 1988; 

(2) The individual is employed by the 
Federal Government in a position 
subject to CSRS (but not as a 
reemployed annuitant) at the time he or 
she applies to OPM for service credit; 
and 

(3) The individual makes a deposit for 
the service before separating from the 
Federal Government for retirement 
purposes. 

(c) Processing the application for 
service credit. Upon receiving an 
application requesting credit for service 
as a National Guard technician, OPM 
will determine whether all the 
conditions for creditability have been 
met, compute the deposit based on the 
appropriate percentage of basic pay that 
would have been deducted from the 
individual's pay at the time the service 
was performed, and advise the agency 
and the employee of the amount of the 
deposit due. 

(d) Agency collection and submission 
of deposit. (1) The individual's 
employing agency must establish a 
deposit account showing the total 
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amount due and. a payment schedule 
(unless deposit is made in one lump 
sum), and record the date and amount of 
each payment. 

(2) If the individual cannot make 
payment in one lump sum, the 
employing agency must accept 
installment payments (by allotments or 
otherwise). However, the employing 
agency is not required to accept 
individual checks in amounts less than 
$50. 

(3) If the employee dies before 
completing the deposit, the surviving 
spouse may elect to complete the 
payment in one lump sum; however, the 
surviving spouse will not be able to 
initiate an application for such credit. 

(4) Payments received by the 
employing agency must be remitted to 
OPM immediately for deposit to the 
Civil Service Retirement and Disability 
Fund. 

(5) Once the employee's deposit has 
been paid in full or closed out, the 
employing agency must submit the 
documentation pertaining to the deposit 
to OPM in accordance with instructions 
published in the Federal Personnel 
Manual. 

[FR Doc. 87+2567 Filed 2-5-87; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 907 

[Navel Orange Regulation 646] 


Navel Oranges Grown in Arizona and 
Designated Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: Regulation 646 establishes 
the quantity of California-Arizona navel 
oranges that may be shipped to market 
during the period February 6, 1987, 
through February 12, 1987. Such action is 
needed to balance the supply of fresh 
navel oranges with the demand for such 
period, due to the marketing situation 
confronting the orange industry. 

DATE: Regulation.646 (§.907.946) is. . 
effective for the period February 6, 1987, 
through February:12, 1987... 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington,-DC 20250, 
telephone: 202-447-5697. 


SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria-contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they.are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both 
statutes has small entity orientation and 
compatibility. 

This rule is issued under Order No. 
907, as amended (7 CFR Part 907), 
regulating the handling of navel oranges 
grown in Arizona and designated part of 
California. The-order is effective under 
the Agricultural Marketing Agreement 
Act of 1937,.as amended (7 U.S.C. 601- 
674). This action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is found 
that this action will tend to effectuate 
the declared policy of the act. 

This action is consistent with the 
marketing policy for 1986-87 adopted by 
the Navel Orange Administrative 
Committee. The committee met publicly 
on February 3, 1987, in Visalia, 
California, to consider the current and 
prospective conditions of supply and 
demand and recommended, by a vote of 
8 to 3, a quantity of navel oranges 
deemed advisable to be handled during 
the specified week. The committee 
reports that the market for navel 
oranges has slowed considerably. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary. to effectuate the 
declared policy of the act. To effectuate 
the declared purposes of the act, it is 


‘necessary to make this regulatory 


provision effective as specified, and 
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handlers have been apprised of such 
provision and the effective time. 


List of Subjects in 7 CFR Part 907 


Agricultural marketing service, 
Marketing agreements and orders, 
California, Arizona, Oranges (Navel). 


PART 907—[AMENDED] 


1. The authority citation for 7 CFR 
Part 907 continues to read: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 907,946 Navel Orange 
Regulation 646 is added to read as 
follows: 


§ 907.946 Navel Orange Regulation 646. 

The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period February 6, 
1987, through February 12, 1987, are 
established as follows: 

(a) District 1: 1,254,945 cartons; 

(b) District’ 2: Unlimited cartons; 

(c) District 3: Unlimited cartons; 

(d) District 4: Unlimited cartons; 


Dated: February 4, 1987. 
Thomas R, Clark, 
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 87-2672 Filed 2-5-87; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part.910 
[Lemon Regulation 547) 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: Regulation 547 establishes 
the quantity of fresh California-Arizona 
lemons that may be shipped to market at 
260,000 cartons during the period 
February 8-14, 1987. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period:specified, due to the marketing 
situation confronting the lemon industry. 
DATES: Regulation 547 (§ 910.847) is 
effective for the period February 8-14, 
1987. : 

FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Chief, Marketing Order 
Administration Branch, F&V, AMS, 
USDA, Washington, DC 20250, 
telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 has 
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been determined to be a “non-major” 
rule under criteria contained therein. 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their behalf. Thus, both states 
have small entity orientation and 
compatibility. 

This regulation is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 


lemons grown in California and Arizona. 


The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the Act. 

This regulation is consistent with the 
marketing policy for 1986-87. The 
committee met publicly on February 3, 
1987, in Los Angeles, California, to 
consider the current and prospective 
conditions of supply and demand and 
recommended, by a vote of 10 to 1, a 
quantity of lemons deemed advisable to 
be handled during the specified week. 
The committee reports that demand is 
fairly steady. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 


List of Subjects in 7 CFR Part 910 


Marketing agreements and orders, 
California, Arizona, Lemons. 

1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 


PART 910—[AMENDED] 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. Section 910.847 is added to read as 
follows: 


§ 910.847 Lemon Regulation 547. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period February 8 
through February 14, 1987, is established 
at 260,000 cartons. 

Dated: February 4, 1987. 

Thomas R. Clark, 

Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 87-2671 Filed 2-5-87; 8:45 am] 
BILLING CODE 3410-02-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 


Proposed Policy Statement on 
Technical Specification improvements 
for Nuclear Power Reactors 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Interim policy statement. 


SUMMARY: This statement presents the 
policy of the Nuclear Regulatory 
Commission (NRC) with respect to the 
scope and purpose of Technical 
Specifications for nuclear power plants 
as required by 10 CFR 50.36. It 
establishes a specific set of objective 
criteria for determining which regulatory 
requirements and operating restrictions 
should be included in Technical 
Specifications. It encourages licensees 
to implement a voluntary program to 
update their Technical Specifications to 
be consistent with revised vendor- 
specific Standard Technical 
Specifications (STS) to be developed by 
the industry based on these criteria and 
subject to NRC Staff approval. The 
Policy Statement also identifies 
mechanisms to be used by the NRC and 
industry to control changes to those 
items removed from Technical 
Specifications. The Policy Statement is 
expected to produce an improvement in 
the safety of nuclear power plants 
through the development of more 
operator-oriented Technical 
Specifications, improved Technical 
Specification Bases, reduced action 
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statement-induced plant transients, and 
more efficient use of NRC and industry 
resources. 


DATE: This Interim Policy Statement is 
effective upon issuance. However, the 
public is invited to submit comments by 
March 23, 1987. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration cannot be given except as 
to comments received on or before this 
date. On the basis of the submitted 
comments, the Commission will 
determine whether to modify the Policy 
Statement before issuing it as final. 


FOR FURTHER INFORMATION CONTACT: 
David C. Fischer, Technical 
Specifications Coordinations Branch, 
Division of Human Factors Technology, 
Office of Nuclear Reactor Regulations, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-7924. 


SUPPLEMENTARY INFORMATION: 


L. Background 


Section 182a. of the Atomic Energy 
Act of 1954, as amended (42 U.S.C. 
2232), mandates the inclusion of 
Technical Specifications in licenses for 
the operation of production and 
utilization facilities. The Act requires 
that Technical Specifications include 
information of the amount, kind, and 
source of special nuclear material, the 
place of use, and the specific 
characteristics of the facility. That 
section also indicates that Technical 
Specifications should contain such 
information as the Commission may by 
rule deem necessary to enable it to find 
that the utilization of special nuclear 
material will be in accord with the 
common defense and will provide 
adequate protection of public health and 
safety. Finally, that section requires 
Technical Specifications to be made a 
part of any license issued. 

Section 50.36, “Technical 
Specifications,” which implements 
section 182a. of the Atomic Energy Act, 
was promulgated by the Commission on 
December 17, 1968 (33 FR 18610). This 
rule delineates requirements for 
determining the contents of Technical 
Specifications. Technical Specifications 
set forth the specific characteristics of 
the facility and the conditions for its 
operation that are required to provide 
adequate protection to the health and 
safety of the public. Specifically, 10 CFR 
50.36 requires that: 

Each license authorizing operation of a 
production or utilization facility of a type 
described in § 50.21 or §.50.22 will include 
Technical Specifications. The Technical 
Specifications will be derived from the 
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analyses and evaluation included in the 
safety analysis report, and amendments 
thereto, submitted pursuant to § 50.34. The 
Commission may include such additional 
Technical Specifications as the Commission 
finds appropriate. 


Technical Specifications cannot be 
changed by licensees without prior NRC 
approval. However, since 1969, there 
has-been a trend towards including in 
Technical Specifications not only those 
requirements derived from the analyses 
and evaluation included in the safety 
analysis report but also essentially all 
other Commission requirements 
governing the operation of nuclear 
power reactors. This extensive use of 
Technical Specifications is due in part to 
a lack of well defined criteria (in either 
the body of the rule or in some other 
regulatory document) for what should be 
included in Technical Specifications. 
This has contributed to the volume of 
Technical Specifications and to the 
several fold increase, since 1969, in the 
number of license amendment 
applications to effect changes to the 
Technical Specifications. It has diverted 
both staff and licensee attention from 
the more important requirements in 
these documents to the extent that it has 
resulted in an adverse but 
unquantifiable impact on safety. 


On March 30, 1982, the NRC published 
in the Federal Register (47 FR 13369) a 
proposed amendment to its regulations, 
10 CFR Part 50, “Domestic Licensing of 
Production and Utilization Facilities.” 
The proposed amendment would have 
revised § 50.36, “Technical 
Specifications,” to establish a new 
system of specifications divided into 
two general categories. Only those 
specifications contained in the first 
general category as Technical 
Specifications would have become part 
of the operating license and require 
prior NRC approval for any changes. 
Those specifications contained in the 
second general category would have 
become supplemental specifications and 
would not require prior NRC approval 
for most changes. The NRC review of 
the first general category of 
specifications would have been the 
same as currently-performed for 
Technical Specifications changes, which 
are amendments to the operating 
license. For the second category, 
supplemental specifications, the licensee 
would have been allowed to make 
changes within specified conditions 
without prior NRC approval. The NRC 
would have reviewed these changes 
when they were made and would have 
done so in a manner similar to that 
currently used for reviewing design 
changes, tests, and experiments 


performed under the provisions of 10 
CFR 50.59. 

Because of difficulties when defining 
the criteria for dividing the Technical 
Specifications into the two categories of 
the proposed rule and other higher 
priority licensing work, the rule change 
was deferred. 

In the past several years the nuclear 
industry and the NRC Staff have been 
studying the question of whether 
improvement to the current system of 
establishing Technical Specification 
requirements for nuclear power plants is 
needed. The two most recent studies of 
this issue were performed by an NRC 
task group known as the Technical 
Specifications Improvement Project 
(TSIP) and a Subcommittee of the 
Atomic Industrial Forum’s (AIF) 
Committee:on Reactor Licensing and 
Safety.! The overall conclusion of these 
studies was that many improvements in 
the scope and content of Technical 
Specifications are needed, and that a 
joint NRC and Industry program should 
be initiated to implement these 
improvements. Both of these groups 
made specific recommendations which 
are summarized as follows: 


(1) The NRC should adopt the criteria for 
defining the scope of Technical Specifications 
proposed in the AIF and TSIP reports. Those 
criteria should then be used by the NRC and 
each of the nuclear steam supply system 
vendor owners groups to completely rewrite 
and streamline the existing Standard 
Technical Specifications (STS). This process 
would result in many requirements being 
transferred from control by Technical 
Specification requirements to control by 
other mechanisms [e.g., the Final Safety 
Analysis Report (FSAR), Operating 
Procedures, Quality Assurance (QA) Plan] 
which would not require a license 
amendment or prior NRC approval when 
changes are needed. The new STS should 
include greater emphasis on human factors 
principles in order to add clarity and 
understanding to the text of the STS. The new 
STS should also provide improvements to the 
Bases Section of Technical Specifications 
which provides the purpose for each 
requirement in the specification. 

(2) A parallel program of short-term 
improvements in both the scope and 
substance of the existing Technical 
Specifications should be initiated in addition 
to developing a new STS as identified in (1) 
above. 


II. Discussion 


The Commission recognizes the 
advantages of improved Technical 


1 SECY-86-10, “Recommendations for Improving 
Technical Specifications,” dated January 13, 1986, 
contains both “Recommendations for Improving 
Technical Specifications,” NRC Technical 
Specifications Improvement Project, September 30, 
1985, and “Technical Specifications Improvements,” 
AIF Subcommittee on Technical Specifications 
Improvements, October 1, 1985. 
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Specifications. Clarification of the scope 
and purpose of Technical Specifications 
will provide useful guidance to both the 
NRC and industry and should serve as 
an important incentive for industry 
participation in a voluntary program to 
improve Technical Specifications. It will 
result in Technical Specifications that 
focus licensee's and the plant operator's 
attention on those plant conditions most 
important to safety and should also 
result in more efficient use of agency 
and industry resources. 

The Policy Statement identifies three 
objective criteria for defining the scope 
of Technical Specifications. These 
criteria are intended to be consistent 
with the scope of Technical 
Specifications as stated in the Statement 
of Consideration accompanying the 
current rule. 

The Statement of Consideration 
discusses the scope of Technical 
Specifications as including the 
following: 


In the revised system, emphasis is placed 
on two general classes of technical matters: 
(1) Those related to prevention of accidents, 
and (2) those related to mitigation of the 
consequences of accidents. By systematic 
analysis and evaluation of a particular 
facility, each applicant is required to identify 
at the construction permit stage, those items 
that are directly related to maintaining the 
integrity of the physical barriers designed to 
contain radioactivity. Such items are 
expected to be the subjects of Technical 
Specifications in the operating license. 


33 FR:18610 (December 17, 1968). The 
first of these two general classes of 
technical matters to be included in 
Technical Specifications is captured by 
criterion (1) and to some extent criterion 
(2) in that they address systems and 
process variables that alert the operator 
to a situation when accident initiation is 
more likely. The second general class of 
technical matters is explicitly addressed 
and captured by criteria (2) and (3). By 
applying the three criteria contained in 
the Policy Statement a licensee should 
capture all of those specific 
characteristics of its facility and the 
conditions for its operation that are 
required to meet the principal operative 
standard in section 182a. of the Atomic 
Energy Act, that is, that adequate 
protection is provided to the health and 
safety of the public. 

The Commission recognizes that the 
three criteria carry with them a common 
theme of focusing on those requirements 
related to technical matters dealing with 
those features of a facility that are of 
controlling importance to safety. Since 
many of the requirements are of 
immediate concern to the health and 
safety of the public, the Policy 
Statement adopts, for the purpose of 





relocating requirements from Technical 
Specifications to other licensee- 
controlled documents, the subjective 
statement of the purpose of Technical 
Specifications expressed by an Atomic 
Safety and Licensing Appeal Board 
Portland General Electric Company 
(Trojan Nuclear Plant), ALAB-531, 9 
NRC 263 (1979). There the Appeal Board 
interpreted Technical Specifications as 
being reserved for those conditions or 
limitations upon reactor operation 
necessary to obviate the possibility of 
an abnormal situation or event giving 
rise to an immediate threat to the public 
health and safety. The Commission 
wishes to emphasize that this Policy 
Statement is intended to be consistent 
with the language of section 182a. of the 
Atomic Energy Act, 10-CFR 50.36, and 
previous interpretations of the 
regulations. It merely clarifies the scope 
and purpose of Technical Specifications 
by identifying criteria which can be 
used to establish, more clearly, the 
framework for Technical Specifications 
(i.e., identify those requirements derived 
from the analyses and evaluation 
included in the safety analysis report 
and which are of immediate concern to 
the health and safety of the public). It 
identifies requirements which should be 
retained in Technical Specifications and 
also describes a mechanism whereby 
other “additional” requirements can be 
identified and controlled through 
mechanisms other than Technical 
Specifications. 

The Commisaion invites public 
comment on this Policy Statement and 
particularly invites comment on the 
statement of the purpose of Technical 
Specifications which introduces the text 
of the Policy Statement and on whether 


it would be beneficial for licensees to be _ 


able to modify related portions of their 

LCOs (such as containment systems) 

without having to apply the terms and 

= of the Policy Statement to all 
s. 


Ill. The Commission's Policy 


The purpose of Technical 
Specifications is to impose those 
conditions or limitations upon reactor 
operation necessary to obviate the 
possibility of an abnormal situation or 
event giving rise to an immediate threat 
to the public health and safety by 
establishing those conditions of 
operation which cannot be changed 
without prior Commission approval and 
by identifying those features which are 
of controlling importance to safety. 

Licensees are encouraged to 
implement a program to upgrade their 
Technical Specifications consistent with 
this purpose. The Commission will 
entertain requests based on the criteria 


below (as clarified by the supporting 
discussion for individual license 
amendments that evaluate all of the 
Limiting Conditions for Operation 
(LCOs) for an individual plant to 
determine which LCOs should be 
included in the Technical Specifications. 
The Commission does not intend that 
these criteria be used as the basis for 
relocation of individual LCOs. LCOs. 
which fail to meet any one or more of 
the criteria below may be removed from 
the Technical Specifications and 
relocated to other licensee-controlled 
documents, such as the FSAR or 
licensee procedures. The criteria may be 
applied to either Standard or custom 
Technical Specifications. However, it is 
expected that each of the nuclear steam 
supply system vendor owners groups 
will undertake the development of 
revised STS based on this Policy 
Statement, and we encourage licensees 
to use the revised STS as the basis for 
their individual plant Technical 
Specifications. The NRC will give first 
priority in its Technical Specifications 
improvements efforts to the review and 
approval of the revised STS and the 
plant specific license amendment 
applications based on them. Approved 
short term Technical Specifications 
improvements will be included in the 
revised STS. The revised STS and 
individual license amendment requests 
that are submitted based on this Policy 
Statement should incorporate all terms 
and provisions of the Policy Statement. 

The following criteria delineate those 
constraints on design and operation of 
nuclear power plants that are derived 
from the plant safety analysis report and 
below in Technical Specifications in 
accord with 10 CFR 50.36 and the 
purpose of Technical Specifications 
stated above. 

Criterion 1: Installed instrumentation 
that is used to detect, and indicate in the 
control room, a significant abnormal 
degradation of the reactor coolant 
pressure boundary: 

Discussion of Criterion 1: A basic 
concept in the adequate protection of 
the public health and safety is the 
prevention of accidents. Instrumentation 
is installed to detect significant 
abnormal degradation of the reactor 
coolant pressure boundary so as to 
allow operator actions to either correct 
the condition or to shut down the plant 
safely, thus reducing the likelihood of a 
loss-of-coolant accident. This criterion is 
intended to ensure that Technical 
Specifications control those instruments 
specifically installed to detect excessive 
reactor coolant system leakage. 

Criterion 2: A process variable that is 
an initial condition of a Design Basis 
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Accident (DBA) or Transient Analyses 
that either assumes the failure of or 
presents a challenge to the integrity of a 
fission product barrier: 

Discussion of Criterion 2: Another 
basic concept in the adequate protection 
of the public health and safety is that 
the plant shall be operated within the 
bounds of the initial conditions assumed 
in the existing Design Basis Accident 
and Transient Analyses. These analyses 
consist of postulated events, analyzed in 
the Final Safety Analysis Report 
(FSAR), for which a structure, system, or 
component must meet specified 
functional goals. These analyses are 
contained in Chapters 6 and 15 of the 
FSAR (or equivalent chapters) and are 
identified as Condition II, IH, or IV 
events (ANSI N 18.2) (or equivalent) that 
either assume the failure of or present a 
challenge to the integrity of a fission 
product barrier. 

As used in Criterion 2, process 
variables are only those parameters for 
which specific values or ranges of 
values have been chosen as reference 
bounds in the Design Basis Accident or 
Transient Analyses and which are 
monitored and controlled during power 
operation such that process values 
remain within the analysis bounds. 

The purpose of this criterion is to 
capture those process variables that 
have initial values assumed in the 
Design Basis Accident and Transient 
Analyses, and which are monitored and 
controlled during power operation. So 
long as these variables are maintained 
within the established values, risk to the 
public safety is presumed to be 
acceptably low. 

Criterion 3: A structure, system, or 
component that is part of the primary 
success path and which functions or 
actuates to mitigate a Design Basis 
Accident or Transient that either 
assumes the failure of or presents a 
challenge to the integrity of a fission 
product barrier: 

Discussion of Criterion 3: A third 
concept in the adequate protection of 
the public health and safety is that in 
the event that a postulated Design Basis 
Accident or Transient should occur, 
structures, systems, and components are 
available to function or to actuate in 
order to mitigate the consequence of the 
Design Basis Accident or Transient. 
Safety sequence analyses or their 
equivalent have been performed in 
recent years and provide a method of 
presenting the plant response to an 
accident. These can be used to define 
the primary success paths. 

A safety sequence analysis is a 
systematic examination of the actions 
required to mitigate the consequences of 
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events considered in the plant's Design 
Basis Accident and Transient Analyses, 
as presented in Chapters 6 and 15 of the 
plant's Final Safety Analysis Report (or 
equivalent chapters). Such a safety 
sequence analysis considers all 
applicable events, whether explicitly or 
implicitly presented. The primary 
success path of a safety sequence 
analysis consists of the combination and 
sequences of equipment needed to 
operate (including consideration of the 
single failure criteria), so that the plant 
response to Design Basis Accidents and 
Transients limits the consequences of 
these events to within the appropriate 
acceptance criteria. 

It is the intent of this criterion to 
capture into Technical Specifications 
only those structures, systems, and 
components that are part of the primary 
success path of a safety sequence 
analysis. Also captured by this criterion 
are those support and actuation systems 
that are necessary for items in the 
primary success path to successfully 
function. 

In addition to those structures, 
systems, and components captured by 
the above criteria, it is the Commission's 
policy that licensees retain in their 
Technical Specifications LCOs, action 
statements, and Surveillance 
Requirements for the following systems 
(as applicable) which operating 
experience and probabilistic risk 
assessment have generally shown to be 
important to public health and safety: 

@ Reactor Core Isolation Cooling 
(RCIC)/Isolation Condenser, 

@ Residual Heat Removal (RHR), 

@ Standby Liquid Control (SBLC), and 

@ Recirculation Pump Trip (RPT). 

The Commission recognizes that 
features of plant design and operation 
not addressed in the safety analysis 
report’s Design Basis Accidents or 
Transient Analyses can, in some cases, 
be significant contributors to the plant’s 
overall core melt probability. and risk. 
As stated in 10 CFR 50.36, the 
Commission may include such 
additional Technical Specifications as 
the Commission finds appropriate. 
Based on this, and consistent with the 
Commission's Safety Goal and Severe 
Accident Policy Statements, the 
Commission finds that risk evaluations 
are an appropriate tool for defining 
requirements that should be retained in 
Technical Specifications where 
including such requirements is 
consistent with the purpose of Technical 
Specifications as defined above. 

The Commission expects that owners 
groups, in preparing their proposals to 
streamline the Standard Technical 
Specifications, will utilize the available 
literature on risk insights and 


Probabilistic Risk Assessments (PRAs). 
This material should be employed to 
strengthen the technical bases for those 
requirements that remain in Technical 
Specifications, when applicable, and to 
verify that none of the requirements to 
be relocated contain constraints of 
prime importance in limiting the 
likelihood or severity of the accident 
sequences that are commonly found to 
dominate risk. Similarly, the Staff will 
also employ risk insights and PRAs in 
evaluating the revised STS. 

In some cases, plant-specific PRAs or 
risk surveys conducted, for example, 
pursuant to the Commission's Severe 
Accident Policy, may be available to 
licensees as they prepare license 
amendments to adopt the revised STS to 
their plant, or to streamline custom 
Technical Specifications under this 
Policy Statement. Where such PRAs or 
surveys are available, they should be 
used to strengthen the Bases and screen 
those Technical Specifications to be 
relocated, as suggested above. Where 
such plant-specific risk surveys are 
unavailable, licensees should utilize the 
available literature on risk insights and 
PRAs, as described above. However, 
licensees need not await the 
performance of plant-specific PRA 
studies before availing themselves of 
this policy. As in the case of the revised 
STS discussed above, the Staff will also 
utilize risk insights and PRAs in 
evaluating the plant-specific submittals. 
Further, as a part of the Commission's 
ongoing program of improving Technical 
Specifications, it will continue research 
in methods to make better use of risk 
and reliability considerations for 
defining future generic Technical 
Specification requirements. 

Requirement(s) which would be 
relocated from Technical Specifications 
to another licensee-controlled document 
(e.g., the FSAR and 10 CFR 50.59, 
Operating Procedures, the QA Plan, or 
Fire Protection Plan) may be changed or 
deleted in conjunction with the filing of 
the revised STS or of individual license 
amendment request to implement this 
Policy Statement. The package 
containing the revised STS or the 
amendment request must contain a clear 
statement of the basis of the 
requirement{s) to be changed or deleted, 
a safety evaluation, and a statement 
that the change(s) has been reviewed by 
a multidisciplinary group of responsible, 
technical supervisory personnel, 
including onsite operations personnel. 

When licensees submit amendment 
requests based on this Policy Statement, 
they should identify the location of, and 
controls for, the technical and 
administrative requirements of the 
removed Technical Specifications. The 
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Staff will carefully review these 
submittals to ensure the accountability 
of each relocated requirement. 

Appropriate surveillance 
requirements and action statements 
should be retained for each LCO which 
remains in the Technical Specifications. 
Each LCO, Action Statement, and 
Surveillance Requirement should have 
supporting Bases. The Bases should at a 
minimum address the following 
questions and cite references to 
appropriate licensing documentation 
(e.g., FSAR, Topical Report) to support 
the Bases. 

1. What is the justification for the 
Technical Specification, i-e., which 
criterion requires it to be in the 
Technical Specifications? 

2. What are the Bases for each 
Limiting Condition for Operation (LCO), 
i.e., why was it determined to be the 
lowest functional capability or 
performance level for the system/ 
component in question necessary for 
safe operation of the facility and what 
are the reasons for the Applicable 
Operational Modes(s) for the LCO? 

3. What are the Bases for each Action 
Statement, i.e., why should this remedial 
action be taken if the associated LCO 
cannot be met, how does this action 
relate to other Action Statements 
associated with the LCO, and what 
justifies continued operation of the 
system/component at the reduced state 
from the state specified in the LCO for 
the allowed time period? 

4. What are the Bases for each 
Limiting Safety System Setting? 

5. What are Bases for each 
Surveillance Requirement and the 
surveillance interval specified, i.e., what 
specific functional requirement is the 
surveillance designed to verify, and why 
is this surveillance necessary at the 
specified frequency to assure that the 
system/component function is 
maintained, that facility operation will 
be within the safety limits, and that the 
LCO will be met? 

Note.—In answering these questions the 
Bases for each number (e.g. Trip Set point, 
Response Time, Allowed Outage Time, 
Surveillance Test Interval), state, condition, 
and definition (e.g., operability) should be 
clearly specified. As an example, a number 
might be based on engineering judgment, past 
experience, and/or PRA insights but this 
should be clearly stated. 


The Commission recognizes that 
certain amendments to the regulations? 
may be necessary before the content of 
Technical Specifications can be limited 
entirely to the purpose defined above as 
embodied in the associated criteria (e-g.., 


2 Ibid, Enclosure 1, Table 3.1. 
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§ 50.36a on Radiological Environmental 
Technical Specifications would have to 
be amended before radiological effluent 
controls can be transferred from the 
Technical Specifications to other 
documents). The Staff will initiate in 
parallel with issuance of this Policy 
Statement the rule changes necessary to 
fully implement this Policy Statement. 

To give added assurance that the 
conditions and limitations currently 
contained in Technical Specifications 
that will be removed are adequately 
controlled, the NRC will give increased 
attention to changes made pursuant to 
§ 50.59 and to the administrative control 
requirements of the Technical 
Specifications. The NRC is paying closer 
attention to FSAR updates, and will 
specifically look for changes which 
potentially violate § 50.59. The Staff is 
encouraging industry to get the help of 
the Institute of Nuclear Power 
Operations (INPO) and the support of 
the Nuclear Utility Management 
Resource Committee (NUMARC), in 
sponsoring activities to encourage the 
highest quality for utility review of 
changes, including those made pursuant 
to § 50.59. The NRC will work with 
industry to develop a standard for the 
conduct of § 50.59 reviews. This 
standard will then be afforded 
regulatory status (e.g., by a separate 
policy statement, regulatory guide, or 
generic letter). In the interim, utilities 
that choose to file an application to 
amend their Technical Specifications in 
accordance with this Policy Statement 
must have in place administrative 
controls to ensure that changes made 
pursuant to § 50.59 are made only after 
the bases for the requirement have been 
clearly established and after review by 
a multidisciplinary review group made 
up of responsible, technical supervisory 
personnel, including onsite operations 
personnel. In addition, if Technical 
Specifications requirements are 
relocated to plant procedures, then the 
revised Technical Specifications must 
contain administrative controls to 
ensure that they are appropriately 
maintained and implemented. The Staff 
will issue guidance on the appropriate 
control mechanisms for requirements 
removed from Technical Specifications 
(e.g., PSAR amendment, procedures, or 
other licensee-controlled document) in 
time for use when the Policy Statement 
is issued in final form, 

The NRC will, consistent with its 
mission, allocate resources.as necessary 
to implement this Policy Statement. 


IV. Enforcement Policy 
Any changes to a licensees’ Technical 


Specifications to apply this Policy 
Statement’s criteria will be made by the 
license amendment process prior to 
implementation. Continued compliance 
with Technical Specifications and with 
the commitments contained in other 
licensee-controlled documents is 
required by the Commission. Violations 
and deviations will, as in the past, be 
subject to the Enforcement Policy in 10 
CFR Part 2, Appendix C, (1986). 

If a licensee elects to apply these 
criteria, the requirements of the removed 
specifications will be relocated to the 
Final Safety Analysis Report (FSAR) or 
other licensee controlled documents. 
Licensees must operate their facilities in 
conformance with the descriptions of 
their facilities and procedures in their 
FSAR unless the change is reviewed and 
approved in accordance with § 50.59. 
The Commission will take appropriate 
enforcement action to ensure that 
licensees comply with FSAR 
commitments and § 50.59. Changes to 
the provisions of other documents (e.g., 
QA plan, plant procedures) are subject 
to the specific requirements for those 
documents. Nothing in this Policy 
Statement shall limit the authority of the 
NRC to conduct inspections as deemed 
necessary and to take appropriate 
enforcement action when regulatory 
requirements or commitments are not 
met. 


Additional Views of Commissioner 
Asselstine 


Commissioner Asselstine adds the 
following: I disapprove this interim 
policy statement. Although I support an 
effort to bring about improvements in 
plant Technical Specifications, I believe 
that this policy statement must be 
modified in four respects: First, any such 
policy should contain an explicit 
statement that the Commission will not 
entertain changes in testing and 
surveillance intervals and allowed 
outage times until licensee maintenance 
programs are strengthened. Second, I 
believe the 10 CFR 50.59 review process 
should be strengthened before licensees 
are given the flexibility afforded this 
interim policy. Third, this interim policy 
weakens the Commission's enforcement 
options for some important safety 
requirements now contained in the 
Technical Specifications. For example, 
plants licensed since January 1, 1979 (33 
full power licenses thus far) are not 
covered by the requirements of the 
Commission's fire protection regulations 
(10 CFR Part 50, Appendix R). Instead, 
the Technical Specifications and license 
conditions have been used as the 
vehicle for establishing enforceable fire 
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protection requirements for the plants 
licensed since 1978. It appears that this 
policy statement would allow removing 
the enforceable fire protection 
requirements from the Technical 
Specifications and placing them in a far 
less enforceable document—the Final 
Safety Analysis Report. The February 7, 
1986 memorandum from the Acting 
Director for Operations to the 
Commissioners (Subject: Test 
Application of TSIP Technical 
Specification Selection. Criteria) 
indicates that-fire detection 
instrumentation, fire suppression 
systems and fire barriers would no 
longer be covered by the Technical 
Specifications. As the NRC staff admits, 
“(T)he NRC’s ability to fine a licensee or 
to seek escalated enforcement action 
against a licensee who fails to comply 
with some relocated Technical 
Specifications is somewhat diminished.” 
This is unacceptable. At a minimum, the 
Commission should treat failures to 
meet safety provisions in the Final 
Safety Analysis Report and other such 
controlled documents in the same 
manner as failures to comply with 
Technical Specifications. 

Finally, the February 7, 1986 
memorandum indicates that AC and DC 
power sources would not be covered by 
Technical Specifications while the plant 
is in the decay heat removal mode. 
These power sources are not deemed 
vital because events in this mode or 
operation are not “design basis 
accidents.” I find this argument 
troubling. The significance of the decay 
heat removal function is described in, 
for example, the NRC's Office of 
Analysis and Evaluation of Operational 
Data report “Decay Heat Removal 
Problems at U.S. Pressurized Water 
Reactors” AEOD/C503, December, 1985. 
I fail to see the wisdom of not 
addressing power sources in the 
Technical Specifications while the plant 
is in the decay heat removal mode. 
Therefore, I must question the adequacy 
of the selection criteria for what is and 
is not to remain in the Technical 
Specifications. 

I would appreciate receiving 
comments on the above. 

Dated at Washington, DC, this 3d day of 
February, 1987. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 87-2560 Filed 2-5-87; 8:45 am] 
BILLING CODE 7590-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 86-NM-186-AD; Amdt. 39- 
5543] 


Airworthiness Directives; Boeing 
Model 747 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 


airworthiness directive (AD), applicable 
to certain Boeing Mode! 747 airplanes 
equipped with General Electric CF6 
engines, which requires repetitive 
inspections of the pylon skin aft of the 
precooler exhaust vent for cracks on the 
inboard and outboard pylons, and 
repair, if necessary. This action also 
provides for an optional modification of 
the pylons which, if incorporated, will 
terminate the repetitive inspection 
requirement. This action is prompted by 
recent reports of extensive damage to 
pylons on several airplanes. This action 
is necessary since overheating and 
subsequent cracking, if not corrected, 
could result in failure of the pylon and 
separation of the engine from the 
airplane. 
EFFECTIVE DATE: March 13, 1987. 
ADDRESSES: The applicable service 
information may be obtained from the 
Boeing Commercial Airplane Company, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Owen E. Schrader, Airframe Branch, 
ANM-1208; telephone (206) 431-1923. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive to require 
inspection for cracks in the pylons of 
certain Boeing Model 747 airplanes 
equipped with General Electric CF6 
engines and repair, if necessary, was 
published in the Federal Register on 
October 8, 1986 (51 FR 36017). The 
comment period for the proposal closed 
on December 1, 1986. 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. Due 


consideration has been given to the one 
comment which was received. 

The Air Transport Association (ATA) 
of America, on behalf of its members, 
expressed no objection to the content of 
the AD. 

Paragraph E. of the AD has been 
revised by the addition of the Principal 
Maintenance Inspector in the approval 
process for requests by operators of an 
alternate means of compliance or 
adjustment of the compliance time. The 
AD has also been revised to allow 
accomplishment of the required 
inspections and repairs in accordance 
with later FAA-approved revisions of 
the service bulletin. These changes are 
essentially editorial in nature and have 
been made for clarification purposes; 
they impose no additional economic 
burden on operators. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously noted. 

It is estimated that 7 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 2 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to U.S. operators is estimated to be $560 
for the initial inspection cycle. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and it is 
certified under the criteria of the 
Regulatory Flexibility Act that this rule, 
will not have a significant economic 
impact on a substantial number of small 
entities because few, if any, Boeing 
Model 747 airplanes are operated by 
small entities. A final evaluation 
prepared for this action is contained in 
the regulatory docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 


PART 39—[AMENDED] 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

1, The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 


January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. By adding the following new 
airworthiness directive: 


Boeing: Applies to Model 747 series airplanes 
equipped with General Electric CF6 
engines, listed in Boeing Service Bulletin 
747-54~-2091, Revision 1, dated October 
22, 1984, certificated in any category. 

To prevent separation of an engine due to 
overheating and subsequent cracking of the 
engine pylon, accomplish the following, 
unless already accomplished: 

A. Prior to accumulation of 10,000 flight 
hours, or within the next 7% months after the 
effective date of this AD, whichever occurs 
later, perform a visual inspection of the pylon 
skin aft of the precooler exhaust vent for 
cracks on the inboard and outboard pylons of 
Group 1 airplanes, and on the outboard 
pylons only of Group 2 airplanes, as defined 
in the service bulletin, in accordance with 
Boeing Service Bulletin 747-54-2091, Revision 
1, dated October 22, 1984, or later FAA- 
approved revision. 

B. If no cracks are found, reinspect at 
intervals not to exceed 15 months until 
terminating action, defined in paragraph D. of 
this AD, is accomplished. 

C. If cracks are found, repair prior to 
further flight in accordance with FAA- 
approved data and continue to reinspect at 
intervals not to exceed 15 months; or install 
the terminating modification defined in 
paragraph D. of this AD. 

D. Terminating action for the inspections 
required by this AD is the installation of the 
frame stiffeners and skin doublers in 
accordance with Boeing Service Bulletin 747- 
54-2091, Revision 1, dated October 22, 1984, 
or later FAA-approved revision. 

E. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety and 
which has the concurrence of an FAA 
Principal Maintenance Inspector, may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 
Airplane Company, P.O. Box 3707, 
Seattle, Washington 98124-2207. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

This Amendment becomes effective 
March 13, 1987. 
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Issued in Seattle, Washington, on January 
28, 1987. 


Wayne J. Barlow, 

Director, Northwest Mountain Region. 
[FR Doc. 87-2178 Filed 2-5-87; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 
15 CFR Part 303 


DEPARTMENT OF THE INTERIOR 


Office of Territorial and International 
Affairs 


[Docket No. 61090-6237] 


Limit on Duty-Free Insular Watches in 
Calendar Year 1987 


AGENCIES: Import Administration, 
International Trade Administration, 
Department of Commerce; Office of 
Territorial and International Affairs, 
Department of the Interior. 


ACTION: Final rule. 


SUMMARY: Pursuant to Pub. L. 97-446, 


the Departments of the Interior and 
Commerce (the Departments) share 
responsibility for establishing a limit on 
the quantity of watches and watch 
movements which may be entered free 
of duty during each calendar year. The 
law also requires the Departments to 
establish the shares of this limited 
quantity which may be entered from the 
three insular possessions of the U.S. and 
the Northern Mariana Islands (NMI). 
This action establishes the total quantity 
of duty-free insular watches and watch 
movements for 1987 at 6,000,000 units 
and divides this amount among the three 
insular possessions of the United States 
and the NMI. We have done this by 
amending 15 CFR § 303.14(e), which now 
permits a total of 6,500,000 units 
distributed among the three insular 
possessions and the NMI. 
EFFECTIVE DATE: March 9, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Faye Robinson (202) 377-1660. 
SUPPLEMENTARY INFORMATION: We 
published these revisions in proposed 
form on November 10, 1986 (51 FR 40813) 
and invited comments. We did not. 
receive any comments. 
Accordingly, the Departments are 
establishing for calendar year 1987 a 
total quantity and respective territorial 
shares as shown in the following table: 


Virgin Islands 


American Samoa 


Classification 
Executive Order 12291 


In accordance with Executive Order 
12291 (46 FR 13193, February 19, 1981), 
the Departments of Commerce and the 
Interior have determined that this rule 
does not constitute a “major rule” as 
defined by section 1({b) of the Order. It is 
not likely to result in: 

(1) An annual effect on the economy 
of $100.million more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Therefore, preparation of a Regulatory 
Impact Analysis is not required. 

This regulation was submitted to the 
Office of Management and Budget for 
review, as required by Executive Order 
12291. 


Regulatory Flexibility Act 


In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., the 
General Counsel of the Department of 
Commerce has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. Fewer than ten entities are 
directly affected by this action. The 
Commercial benefits of the program 
governed by these regulations, for 
entities both directly and indirectly 
affected, are less than $10 million per . 
year. 


Paperwork Reduction Act 


This rule does not contain information 


collection requirements subject to the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq. 


List of Subjects in 15 CFR Part 303 


Imports, Customs duties and 
inspection, Watches and jewelry, 
Marketing quotas, Administrative 
practice and procedure, Reporting and 
recordkeeping requirements, American 
Samoa, Guam, Virgin Islands, Northern 
Mariana Islands. 


PART 303—[ AMENDED] 


For reasons set forth above, we 
amend Part 303 as follows: 
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1. The authority citation for Part 303 
continues to read as follows: 

Authority: Pub. L. 97-446, 96 Stat. 2329, 2331 
(19 U.S.C. 1202 note); Pub. L. 94-241, 90 Stat. 
263 (48 U.S.C. 1681, note). 

2. Section 303.14 is amended by 
revising paragraph (e) to read as 
follows: 


$303.14 Allocation factors and 
miscellaneous provisions. 
* * * . . 

(e) Territorial shares. The shares of 
the total duty exemption are 4,000,000 
for the Virgin Islands, 1,000,000 for 
Guam, 500,000 for American Samoa, and 
500,000 for the Northern Mariana 
Islands. 

Dated: February 2, 1987. 

Joseph A. Spetrini, 

Deputy to the Deputy Assistant Secretary for 
Import Administration. 

Kittie Baier, 

Deputy Assistant Secretary for Territorial 
and International Affairs. 


[FR Doc. 87-2547 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DS, 4310-93-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 


Office of the Assistant Secretary for 
Public and Indian Housing 


24 CFR Parts 15, 17, 203, 243, 511, 842, . 
942, 964, 968, and 3282 


[Docket No. N-87-1617] 


Announcement of Effective Dates; 
Corrections ~ 


AGENCY: Office of the Secretary; Office 
of the Assistant Secretary for Housing— 
Federal Housing Commissioner; Office 
of the Assistant Secretary for Public and 
Indian Housing; and Office of the 
Assistant Secretary for Fair Housing 
and Equal Opportunity, HUD. 

ACTION: Notice of announcement of 
effective dates for certain recently 
published final rules; Corrections of 
final rules. 


SUMMARY: Section 7(0)(3) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C, 3535(0)(3), 
requires HUD to wait thirty calendar 
days of continuous session of Congress 
before it makes a published rule 
effective. This notice announces _ 
effective dates for certain recently 
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published final rules, Thirty calendar 
days of continuous session of Congress 
will expire in the present Congress on 
March. 2, 1987. For an explanation.of 
subject matter on the rules, see 
“SUPPLEMENTARY INFORMATION.” 

In addition, the Department is - 
publishing corrections for several of the 
rules in order to cite the appropriate 
effective date in the text of the rules. 


DATES: For effective dates see 
“SUPPLEMENTARY INFORMATION.” 


FOR FURTHER INFORMATION CONTACT: 
Grady J. Norris, Assistant General 
Counsel for Regulations, Department of 
Housing and Urban Development, Room 
10276, 451 7th Street, SW., Washington, 
DC 20410. Telephone No. (202) 755-7055. 
(This is not a toll-free number.) 


SUPPLEMENTARY INFORMATION: The 
effective date provision of the published 
rules stated that the rules would become 
effective upon expiration of the first 
period of 30 calendar days of continuous 
session of Congress after publication, 
and announced that future notice of the 
rules’ effectiveness would be published 
in the Federal Register. Thirty calendar 
days of continuous session of Congress 
will expire in the present Congress on 
the dates listed below. 

In addition, 24 CFR 203.423, 243.4, 
942.4, and 964.3 are being corrected to 
include the appropriate effective date of 
the text of those provisions. 

The effective dates are announced for 
the rules listed below: 

24 CFR Part 15: Disclosure of Profit 
and Loss Information to Potential 
Purchasers of HUD-Held Morgages, 
Final Rule published December 9, 1986 
(51 FR 44284), Docket No. R-86-1236; 
FR-2014. Effective Date: March 2, 1987. 

24 CFR Part 17: Administrative 
Claims; Implementing the Deficit 
Reduction Act, Final Rule published 
October 31, 1986 (51 FR 39748), Docket 
No. R-86-1244;: FR-2092. Effective Date: 
March 2, 1987. 

24 CFR Part 203: Nonentitlement to 
Distributive Shares in the Event of 
Foreclosure, Final Rule published 
December 9, 1986 (51 FR 44286), Docket 
No. R-86-1297; FR-2214, Effective Date: 
March 2, 1987. 

24 CFR Parts 243, 511, 842, and 942: 
Pet Ownership in Assisted Housing for 
- the Elderly or Handicapped, Final Rule 

published December 1, 1986 (51 FR 
43270), Docket No. R-66-1152; FR-1936. 
Effective Date: March 2,.1987. 

24 CFR Parts 964 and 968: Tenant 
Participation and Management in Public 
Housing Projects; Eligibility for 
Comprehensive Improvement 

_Assistance Program Funds, Final Rule 
published December 8, 1986 (51 FR 


44055), Docket No. R-86-1265; FR-2033. 
Effective Date: March 2, 1987. 

24 CFR Part 3282: Revision of Portions 
of Manufacturers Home Procedural and 
Enforcement Regulations, Final Rule 
published September 29, 1986 (51 FR 
34466), Docket No. R-86-1307: FR-2287. 
Effective Date: March 2, 1987. 

Accordingly, 24 CFR 203.423, 243.4, 
942.4, and 964.3 are corrected as follows, 
and effective dates are announced for 
the rules listed below: 

1. In FR Doc. 86-27601, beginning on 
page 44286 in the issue of December 9, 
1986, the second sentence of 24 CFR 
203.423(a) (appearing on page 44287) is 
correctly revised to read as follows: 


§ 203.423 Distribution of distributive 
shares. 


(a) * * * However, in the case of a 
mortgage insured pursuant to an 
application for a conditional 
commitment received on or after March 
2, 1987 (or, as appropriate, an 
application for mortgage insurance 
endorsement under the Single Family 
Direct Endorsement program, as 
provided’in § 203.255, where the 
property appraisal report is signed by 
the mortgagee’s approved underwriter 
on or after March 2, 1987, no distribution 
shall be made if, after forclosure, title to 
the property is conveyed to a person or 
an entity other than the Commission. 


* * * * * 


2. In FR Doc. 86-26746, beginning on 
page 43270 in the issue of December 1, 
1986, 24 CFR 243.4 (appearing on page 
43297) and 24 CFR 942.4 (appearing on 
page 43302) are correctly added to read 
as follows: 


§243.4 Effective date. 


This part shall be effective on March 
2, 1987. However, project owners shall 
have until May 1, 1987. to implement the 
provisions of this part. 


$942.4 Effective date. 


This part shall be effective March 2, 
1987. However, the PHA shall have until 
May 1, 1987 to implement the provisions 
of this part. 


3. In FR Doc. 86-27505, beginning on 
page 44055 in the issue of December 8, 
1966, the last sentence of 24 CFR 
964.3(b) is correctly added to read as 
follows: 


§ 964.3 Applicability and 


* * * * * 


(b) * * *.Current tenant management 
contracts that do not meet the 
requirements of Subpart C of this part 

need. not be modified until the first 
renewal on or after March 2, 1987. 
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Authority: Sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)). 

Dated: January 30, 1987. 

Grady J. Norris, 

Assistant General Counsel for Regulations. 
[FR Doc. 87-2298 Filed 2-5-87; 8:45 am] 
BILLING CODE 4210-32-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[T.D. 8113] 


Withholding Upon Dispositions of U.S. 
Real Property Interests by Foreign 
Persons 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Corrections to final rules. 


SUMMARY: This document contains 
corrections to final regulations that were 
published in the Federal Register on 
December 24, 1986 (51 FR 46620) as 
Treasury Decision 8113. The rules relate 
to the withholding that is required upon 
the disposition of a U.S. real property 
interest by a foreign person. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey Dorfman, 202-566-3407 (not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: 


Background 


The final rules that are the subject of 
this corrections notice provided the 
public with guidance with respect to the 
withholding requirements of section 
1445 of the Internal Revenue Code of 
1954. Those rules affect purchasers of 
U.S. real property interests and entities 
with foreign interest-holders that 
dispose of U.S. real property interests. 
The rules also contained amendments to 
the Income Tax Regulations relating to 
substantive income tax liability on such 
a disposition. 


Need for Corrections 


As published, Treasury Decision 8113 
contains several typographical errors 
that might cause confusion to taxpayers 
and practitioners. 


Corrections of Publication 


Accordingly, the publication of 
Treasury Decision 8113, which was the 
subject of FR Doc. 86-28511, is corrected 
as follows: 


§ 1.897-2 [Amended] 
Paragraph 1. On page 46627, second 
column, “Par, 3".(the instructional 
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paragraph for § 1.897-2{c}(5} Example 2), 
in the 13th line, the language “* ‘April 7, 
1966’ in the first and second” is removed 
and the language “ ‘April 7, 1966" in the 
first and third” is added in its place. 

Par. 2. In § 1.897-2, paragraph 
(h)(2)(v), page 46628, first column, the 
language “1325 K Street, NW., 
Washington, DC 20225” is removed and 
the language “950 L’Enfant Plaza South, 
SW, COMSAT Building, Washington, 
DC 20024” is added in its place. 

Par. 3. In § 1.897-2, paragraph 
(h)(4)(ii), the language “OP:I:C:O” is 
corrected to read “OP:I:C:E”. 


§ 1.1445-1 [Amended] 


Par. 4. In § 1.1445-1, paragraph 
(c){2)(ii), page 46630, second column, the 
language “fii) Anti-abuse rule (A) In 
general.” is corrected to read “(ii) Anti- 
abuse rule—{A} In general.” 

Par. 5. In the same § 1.1445-1, 
paragraph (c)(2)(ii)(B)(2) thereof, page 
46630, third column, the reference 
“§ 1.1445-3T{(c)” is corrected to read 
“§ 1.1445-3(c)”. 

Par. 6. In § 1.1445-1, paragraph (f}, 
page 46631, third column, the caption 
that reads “Effect of withholding on 
transferor.—” is corrected to read 
“Effect of withholding on transferor—". 

Par. 7. In the same § 1.1445-1, 
paragraph (f}, paragraph (f}(3){ii), page 
46632, first column, the language “for an 
early refund under § 1.1445-3(f}” is 
corrected to read “for an early refund 
under § 1.1445-3(g)”. 


§ 1.1445-3 [Amended] 


Par. 8. In § 1.1445-3, paragraph (b), 
page 46637, third column, the reference 
“§ 1.445-1(g)(10),” is corrected to read 
“§ 1.1445-1(g)(10).”, and the language 
“1325 K St. NW., Washington, DC 
20225.” is removed. 

Par. 9. In § 1.1445~-3, paragraph (c)(2), 
page 46638, second column, the language 
“long term capital gain, currently 28 
percent.” is corrected to read “long term 
capital gain.” 

Par. 10. In § 1.1445-3, paragraph (g), 
page 46640, third column, in the 
introductory material, the reference 
“paragraph (f}” is corrected to read 
“paragraph (g)”. 

Par. 11. In the same § 1.1445-3, 
paragraph (g), page 46640, third column, 
in paragraph (g)}{2},-the language 
“pursuant to withholding” is corrected 
to read “pursuant to the withholding”; in 
paragraph (g)(3), the language “withheld 
by transferee” is corrected to read 
“withheld by the transferee”; and in 
paragraph (g)(4), the language “refunded 
to transferor” is corrected to read 
“refunded to the transferor”. 


§ 1.1445-4 . [Amended] 

Par. 12. In § 1.1445-4, paragraph (f), 
page 46641, third column, in 
(f}(3}(ii), the word “or” is removed; and 
in paragraph (f)(3}(iii), the language 
“tasks.” is corrected to read “tasks;”. 


§ 1.1445-5 [Amended] 

Par. 13. In § 1.1445-5(b)(2)(i) 
introductory text, fifth line, “1445fe) 
if—" is removed 

Par. 14. In § 1.1445-5, paragraph (b)(3), 
page 46643, third column, the 
subparagraph that is designated “(ii)” 
and is captioned “Reliance upon 
certification not permitted” is 
redesignated “‘fiii)”. 

Par. 15. In the same § 1.1445-5, 
paragraph (b), page 46643, third column, 
in redesignated paragraph (b)(3)fiii}(C), 
the word “fuduciary's” is corrected to 
read “fiduciary’s”’. 

Par. 16. In §1 1445-5, paragraph (b), 
page 46645, first column, subparagraph 
(b)}(7), in the 7th sentence the reference 
to “§ 1.1445-6(f)” is corrected to read 
“8 1.1445-6(g)”. 

Par. 17. In § 1.1445-5, paragraph (c), 
page 46645, second column, paragraph 
(c)(1)(i), the language “subdivision (ii) or 
(iii),” is removed and the language 
“subdivision (ii), (iii), or (iv) is added in 
its place. 

Par. 18. In § 1.1445-5, paragraph (c), 
page 46646, first column, paragraph 
(c)(1}{iii)(A), in the final sentence of that 
paragraph the word “interest” is 
corrected to read “interests”. 

Par. 19. In § 1.1445-5, paragraph (c}, 
page 46646, first column, paragraph 
(c)(1)(iii)(B): In the introductory open 
the word “az” is corrected to read “a”; 
in paragraph (c)(1)(iii}(B)(2), the 
language “‘(2) In the case of disposition 
of U.S. real property interests occurring 
after November 21, 1986 but before [30 
days after date of publication of this 
regulation]” is removed and the 
language “(2) In the case of a disposition 
of a U.S. real property interest occurring 
after November 21, 1986, but before - 
January 23, 1987” is added in its place. 

Par. 20. In the same § 1.1445-5, 
paragraph (c)(1){iii)(C), page 46646, in 
the chart in the second and third 
columns, the last entry in the “Date” 
column which reads “Jan. 1, 1987” is 
corrected to read “Jan. 1, 1988"; in the 
“Parcel sold” column opposite the date 
Mar. 1, 1987, the language “Parcel 1” is 
added, and opposite the date Mar. 5, 
1987, the language “Parcel1” is 
removed; in the “Gains or floss) 
realized” column, opposite the date Mar. 
1, 1987, the language ‘140,000 is added, 
and opposite the date Mar. 5, 1987, the 
language “140,000” is removed. 

Par. 21. In the same § 1.1445-5, 
paragraph (c), page 46647, first column, 


paragraph (c)(3), the language in the 
heading “(3)}: Large partnerships or 
trusts—{i}) In general.” is corrected to 
read “{3) Large partnerships or trusts— 
(i) In general.”. 

Par. 22. In the same § 1.1445-5, 
paragraph (c), page 46647, second 
column, paragraph (c){3){iv){A), the 
word “interest” is corrected to read 
“interests”. 

§ 1.1445-6 [Amended] 

Par. 23. In § 1.1445-6, paragraph (c}, 
page 46649, second column, in the 3rd 
sentence of the introductory material, 
the language “long term capital gain, 
currently 20 percent.” is corrected to 
read “long term capital gain.”; and inthe 
4th sentence, the language “long term 
capital gain, currently 28 percent.” is 
corrected to read “long term capital 
gain.”. 

Par. 24. In § 1.1445-6, paragraph fe), 
page 46649, third column, paragraph 
(e)(1)(ii), the language-“Director, Foreign: 
Operations District” is removed and the 
language “Assistant Commissioner 
(International)’’ is added in its place. 


§ 1.1445-7 [Amended] 

Par. 25. In § 1.1445-7, last line of the 
section heading, the word naennncett 
is removed. |. 

Robert A. Katcher, 

Chief, Branch 5, Associate Chief Counsel 
(International). 

[FR Doc. 87-1651 Filed 2-5-87; 8:45 am} 
BILLING CODE 4830-01-M 


DEPARTMENT OF THE INTERIOR 


Minerals Management Service 
30 CFR Part 206 


Waste Prevention; Value 
Determination 


AGENCY: Minerals Management. Service 
(MMS), Interior, 


ACTION: Final rule. 


SUMMARY: The Minerals Management 
Service (MMS] is amending 30 CFR 
206.100 to reference Bureau of Land 
Management (BLM) régulations on the 
prevention of waste of oil or gas and to 
provide for the determination of value of 
oil or gas wasted. The amendment 
establishes consistency between BLM 
and Royalty Management regulations in 
the event of wasted or avoidably lost 
production. 

EFFECTIVE DATE: February .6,.1987. 

FOR FURTHER INFORMATION CONTACT: 
John L. Price; telephone {303} 231-3392, 
(FTS) 326-3392. 
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SUPPLEMENTARY INFORMATION: The 
principal author of this rulemaking is 
Scott Ellis of the Minerals Management 
Service, Lakewood, Colorado. 


I. Background 


The purpose of this final rulemaking is 
to clarify the policy to be followed by 
the Department of the Interior when the 
lessee of a federal onshore oil-and gas 
lease violates the statutory and 
contractual probibition aganist the 
waste of gas from the lease. At the 
present time, the Department requires 
payment of royalty on the waste of 
onshore oil and of offshore oil or gas. In 
contrast, with respect to‘onshore gas, 
current regulations of the BLM require 
payment of royalty (43 CFR 3162.7-1(d)), 
whereas, MMS regulations require the 
payment of full value. Through an 
oversight, the MMS regulation was not 
modified when the BLM regulation was 
adopted. The Department has 
determined that the BLM regulation, 
effective on October 22, 1984 (49 FR 
37356), to implement the Federal Oil and 
Gas Royalty Management Act of 1982 
(FOGRMA), 30 U.S.C. 1701 et seq., 
represents the policy which should be 
followed to value all wasted gas. 

Section 16 of the Minerals Leasing Act 
of 1920 (30 U.S.C: 225) prohibits waste of 
oil and gas as a condition of the lease 
and states that violations may be 
sufficient grounds for lease forfeiture. In 
1925, the Secretary of the Interior 
decreed that no royalty will become due 
for unavoidably lost production, for gas 
vented or flared with proper approval, 
and for production used for lease 
activity. This interpretation was ratified 
by Congress in 1946. 

A regulation was issued in 1936 to 
assess the full value of all gas 
considered wasted or avoidably lost, 
and codified at 30 CFR 221.35, later 
renumbered in 1982 as 30 CFR 221.102. 
The regulation included gas that was 
vented or flared without specific 
approval to do so. 

A Notice to Lessees (NTL-4) was 
issued in 1974 that provided for the 
following: 

—Payment would be due on the full 
value of avoidably lost gas, including 
gas vented or flared without approval. 

—Royalty value would be due on 
avoidably lost oil. 

—Royalty value would be due on 
unavoidably lost oil and gas, and 

—Royalty value would be due on 
production used for lease activity. 
Although NTL-4 was specific to 

onshore production, the Department of 

the Interior (DOI) interpreted the 
provisions of NTL-4 and the treatment 

of offshore production (in NTL's 78-1 


and 78-2) to be the same. In 1978, 
however, the Federal courts overruled 
the provisions of NTL-4, Gulf Oil Corp. 
v. Andrus, 460 F. Supp. 15 (C.D. Cal.), 
and, in 1981, the courts similary 
determined that the offshore NTL’s were 
invalid, Amoco Production Co. v. © 
Andrus, 527 F. Supp. 796 (E.D. La), as 
they applied to unavoidably lost 
production, approved venting and 
flaring, and production used for lease or 
unit operating purposes. 

Since an explanatory notice for lost: 
production royalty was required with 
the demise of NTL-4, NTL-4A was 
issued (44 FR 76600, December 27, 1979), 
which provided for the following: 
—Payment would be due on the full 

value of avoidably lost gas (wasted), 

including gas vented or flared without 
approval, as provided in the 
regulations; 

—Royalty value would be due for 
avoidably lost oil (wasted); 

—No royalty value would be due on 
unavoidably lost production, including 
gas vented or flared with approval or 
on any production used on the lease. 


Section 308 of the Federal Oil and Gas 
Royalty Management Act of 1982 
(FOGRMA) provided that lessees were 
liable for royalty payments on oil or gas 
lost or wasted from a lease site (30 
U.S.C. 1756). Before regulations were 
issued to implement the FOGRMA, BLM 
and MMS were reorganized. 

In August of 1983, oil and gas 
operational and royalty regulations 
were revised within the jurisdictional 
agencies to reflect the BLM/MMS 
reorganization. Prior regulations at 30 
CFR 221.102, which required the full 
value for gas wasted onshore, and at 30 
CFR 250.65 and 250.66, which required 
royalty for oil and gas wasted offshore, 
all became royalty valuation regulations 
at 30 CFR Part 206, with the onshore 
regulation at 30 CFR 206.100. 

The BLM regulations to implement 
FOGRMA were published at 49 FR 37356 
(September 21, 1984) and were effective 
on October 22, 1984. These BLM 
regulations require royalty payment for 
avoidably lost or wasted onshore oil or 
gas (43 CFR 3162.7-1(d)) and supersede 
the statement in NTL-4A concerning full 
value. The MMS regulation which 
required full value for avoidably lost or 
wasted onshore oil or gas remained at 
30 CFR 206.100. 

This regulatory amendment is meant 
to correct these inconsistencies and 
provide the following: 

—Specific reference to BLM regulations 
for determining whether the loss of 
production is considered wasted. 
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—Specific reference to royalty valuation 
regulations when BLM determines 
that production has been wasted. 


The amended rule provides that the 
lessee is obligated to prevent the waste 
of Federal and Indian onshore oil or gas 
production in accordance with BLM 
regulations. The determination of what 
constitutes waste is the responsibility of 
BLM, under its operational regulations. 
This amendment will also have the 
effect of deleting the current provision 
that places full value on oil or gas 
production that is-regarded as avoidably 
lost. Since BLM operational regulations 
stipulate that royalty is due at the 
royalty percentage provided in the lease 
for production considered to be 
avoidably lost, this MMS amendment 
merely states that the value, for royalty 
purposes, will be determined in 
accordance with the value provisions in 
30 CFR Part 206. Accordingly, the 
amended rule will be consistent with the 
operational regulations of BLM. 

This final rule clarifies all existing 
production value directives regarding 
wasted or avoidably lost onshore oil or 
gas production contained in various 
Secretarial, MMS, and U.S. Geological 
Survey Conservation Division (now 
BLM, Onshore Operations Division) 
directives, regulations, and NTL’s 
(Notice to Lessees) issued prior to and 
after the effective date of this 
rulemaking. 


Il. Procedural Matters 
Effective Date 


The changes included in this MMS 
rulemaking are administrative 
corrections only, and not substantive 
changes. BLM, not MMS, is the agency 
within the Department of the Interior to 
which the Secretary has delegated the 
authority to establish substantive 
regulations governing lease operations 
and remedies for failure by lessees to 
comply with its regulations. The MMS 
operating procedures are already 
consistent with BLM regulations and the 
amended MMS regulations should be 
made effective immediately. 
Accordingly, pursuant to 5 U.S.C. 553(b), 
it has been determined that it is 
unnecessary to issue proposed 
regulations before the issuance of this 
final regulation. For the same reason, it 
has been determined that in accordance 
with 5 U.S.C. 553(d), there is good cause 
to make this regulation effective 
immediately. Moreover, as a matter of 
Secretarial policy, the deleted regulation 
will not be applied to any assessment 
for wasted onshore gas issued after the 
effective date of the BLM regulations to 





implement the FOGRMA, which is 
October 22, 1984. 


Executive Order 12291 and Regulatory . 
Flexibility Act 


The Department of the Interior has 
determined that this document is not a 
major rule under E.O. 12291 and certifies 
that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). 

This rulemaking amendment is not 
considered to be a major rule because 
the changes are administrative only and 
not substantive. 


Paperwork Reduction Act of 1980 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 


National Environmental Policy Act of 
1969 


The Department of the Interior has 
determined that this action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, an 
environmental impact statement is not 
required under the National 
Environmental Policy Act of 1969 [42 
U.S.C. 4332(2)(C)}. 


List of Subjects in 30 CFR Part 206 


Continental shelf, Geothermal energy, 
Government contracts, Mineral 
royalties, Oil and gas exploration, Public 
lands-mineral resources. 


Dated: November 26, 1986. 
James E. Cason, 
Acting Assistant Secretary—Land and 
Minerals Management. 

For the reasons set out in the 
preamble, the following revisions are 
made to 30 CFR Part 206: 


SUBCHAPTER A—ROYALTY 
MANAGEMENT 


PART 206—[ AMENDED} 


1. The authority citation for Part 206 is 
revised to read as follows: 


Authority: 25 U.S.C. 396 et seq.; 25 U.S.C. 
396a et seq.; 25 U.S.C. 2101 et seq.; 30 U.S.C. 
181 et seq.; 30 U.S.C. 351 et seq.; 30 U.S.C. 
1001 et seq.; 30 U.S.C. 1701 et seq.; 43 U.S.C. 
1301 et seq.; 43 U.S.C. 1331 et seq.; 43 U.S.C. 
1801 et seq. 


2. Section 206.100 is revised to read as 
follows: 


§ 206.100 Waste prevention; value 
determination. 
The lessee is obligated to prevent the 


waste of oil or gas. If the BLM 
determines in accordance with 43 CFR 


Part 3160 that waste has occurred, the 
value of oil or gas wasted will be 
determined in accordance with this Part. 


[FR Doc. 87-2477 Filed 2-5-87; 8:45 am} 
BILLING CODE 4310-MR-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Part 100 
[CGD7 87-02) 


Special Local 
Haulover/Tel Tec 100 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: Special local regulations are 
being adopted for the Sundays of 
Haulover/Tel Tec 100 powerboat race. 
The event will be held on the 14th of 
February 1987 from 11:30 a.m. to 4:30 
p.m. EST. The regulations are needed to 
promote the safety of life on navigable 
waters. 

EFFECTIVE DATES: These regulations 
become effective on 14 February 1987 at 
11:30 a.m. EST and terminate on 14 
February 1987 at 4:30 p.m. EST. 


FOR FURTHER INFORMATION CONTACT: 
CWO Tom Small (305) 535-4304. 


SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking has not been 
published for these regulations and good 
cause exists for making them effective in 
less than 30 days from the date of 
publication. Following normal 
rulemaking procedures would have been 
impractical as there was insufficient 
time to publish proposed rules in 
advance of the event or to provide for a 
delayed effective date. 


Drafting Information 

The drafters of these regulations are 
CWO T.C. Small, project officer, USCG 
Group Miami and LCDR S.T. Fuger, Jr., 


project attorney, Seventh Coast Guard 
District Legal Office. 


Discussion of Regulations 


The Offshore Power Boat Racing 
Assoc. (OPBRA) of Miami, will sponsor 
the Sundays of Haulover/Tel Tec 
100 offshore power boat race. The 
event is a high performance offshore 
power boat race, involving race boats 
ranging in length of 21 to 40 feet and 
with capabilities of reaching speeds in 
excess of 100 MPH. Thirty vessels are 
expected to participate in the race and 
an additional 400 spectator craft are 
expected to view the race. Regulations 
are issued by the Commander, Seventh 


Sundays of 
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Coast Guard District, Miami, Florida, as 
a public service to promote the safety of 
life on navigable waters. 


List of Subjects in 33 CFR Part 100 
Marine safety, Navigation (water). 


PART 100—[AMENDED] 
Regulations 


In consideration of the foregoing, Part 
100 of Title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for Part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46-and 
33 CFR 100.35.2. 


2. A temporary § 100.35-702 is added 
as follows: 


§ 100.35-702 Sundays of haulover/TEL 
TEC 100 powerboat race. 

(a) Regulated Area. The waters of the 
Atlantic Ocean in the vicinity of Miami 
Beach Florida and bounded by the 
following points: Miami Beach shoreline 
at 25-53.6N, seaward to 25-53.5N and 
080-05.0W, southward to 25-46.7N and 
080-06.2W, and west to the shoreline at 
25-45.4N. 

(b) Special Local Regulations. (1) 
Entry into the regulated area is 
prohibited unless authorized by the 
patrol commander. 

(2) A succession of not less than 5 
short whistle or horn blasts from a 
patrol vessel will be signal for any non- 
participating vessels to stop 
immediately. The display of an orange 
distress smoke signal from a patrol 
vessel will be the signal for any and all 
vessels to stop immediately. 

(c) Effective dates. These regulations 
become effective on 14 February 1987 
from 11:30 a.m. EST and terminate on 14 
February 1987 at 4:30 p.m. EST. 


Dated: January 27, 1987. 
H.B. Thorsen, 


Rear Admiral, U.S. Coast Guard Commander, 
Seventh Coast Guard District. 


[FR Doc. 87-2439 Filed 2-5-87; 8;45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 165 
[COTP Boston, MA Regulation CCGD1-86- 
20) 


Safety Zone Regulation; Jenny Dock, 
Chelsea River, Boston Inner Harbor, 
Boston, MA 

AGENCY: Coast Guard, DOT. 

ACTION: Cancellation of rule. 


SUMMARY: On the evening of 3 
November 1986 approximately 125 feet 
of sea wall, tank farm containment wall, 
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and river bank at the Northeast 
Petroleum Marginal Street Terminal 
(Jenny Dock) in Chelsea, MA collapsed 
into the Chelsea River in Boston Inner 
Harbor. An emergency safety zone was 
established to help insure the safe 
navigation of vessels through the area 
until the seawall could be repaired. 
Temporary sea wall repairs have been 
completed at the Jenny Dock. The 
conditions established are no longer 
needed and are cancelled. 

EFFECTIVE DATE: This regulation is 
effective February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
LCDR Michael “A” Wade, Port 
Operations Officer, USCG Marine 
Safety Office Boston, MA (617) 565-9000. 


Drafting Information 

The drafters of this regulation are 
LCDR Michael “A” Wade, Project 
Officer for the Captain of the Port, and 


LCDR James M. Collin, Project Attorney, 
First Coast Guard District Legal Office. 


Discussion of Regulation 


Vessel navigation restrictions were 
established shortly after the sea wall at 
the Jenny Dock collapsed. These 
restrictions set conditions for safe 
passage of vessels on the Chelsea River 
in the vicinity of the Jenny Dock in 
Chelsea, MA and the Mobil Oil terminal 
in East Boston, MA. Temporary repairs 
have been completed to the sea wall. 
Efforts to remove sea wall rubble from 
the river were successful and were 
completed on 22 December 1986. 

Civil engineers periodically surveyed 
the tank farm area during the project. 
The surveys did not reveal any 
appreciable movement of the remaining 
bank that might have resulted from pile 
driving, other repair operations, or 
vessels passing the site. This fact greatly 
reduced the concern for further collapse. 
Structural conditions at the Jenny Dock 
which dictated the publication of the 
vessel navigation restrictions no longer 
exist and the regulation is cancelled. 

The conditions set forth to govern 
vessels operating through the Chelsea 
Street Drawbridge (33 CFR 165.120) are 
not modified by this regulation and 
remain in full effect. This regulation is 
issued pursuant to 33 U.S.C. 1225 and 
1231 as set out in the authority citation 
for all of Part 165. 


List of Subjects in 33 CFR Part 165 


Harbors, Marine safety, Navigation 
(water), Security measures, Vessels, 
Waterways. 


PART 165—[ AMENDED] 
Regulation 

In consideration of the foregoing, 
Subpart C of Part 165 of Title 33, Code of 
Federal Regulations, is amended as 
follows: 

1. The authority citation for Part 165 
continues to read as follows: 

Authority: 33 U.S.C. 1225 and 1231; 50 


U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-1(g), 
6.04-1, 6.04-6, and 160.5. 


§ 165.T0117 [Removed] 
2. Section 165.T0117 is removed. 
Dated: January 22, 1987. 
R.L. Anderson, 
Captain, U.S. Coast Guard Captain of the Port 
Boston, Massachusetts. 
[FR Doc. 87-2438, Filed 2-5-87; 8:45 am] 
BILLING CODE 4910-14-™ 


PANAMA CANAL COMMISSION 
35 CFR Part 119 


Licensing of Officers 


AGENCY: Panama Canal Commission. 
ACTION: Final rule. 


SUMMARY: The Panama Canal 
Commission is today amending 

§ 119.103 of Title 35, Code of Federal 
Regulations, which establishes the 
experience requirements for determining 
eligibility for the license of mate of 
steam or motor vessels. The amendment 
establishes a new avenue by which an 
applicant for a mate’s license can 
qualify to sit for the license examination 
by including graduates of the 
Commission's tugboat mate apprentice 
program. It also permits an applicant to 
qualify for mate’s license based upon his 
equivalent experience, as determined by 
a review board composed of three 
Commission officials. 

EFFECTIVE DATE: March 9, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Michael Rhode, Jr., Secretary, 
Panama Canal Commission, telephone: 
(202) 634-6441, or Mr. John L. Haines, Jr., 
General Counsel, telephone in Balboa 
Heights, Republic of Panama, 011-507- 
7511, 

SUPPLEMENTARY INFORMATION: On 
October 30, 1986, a notice of proposed 
rulemaking was published in the Federal 
Register (51 FR 39668) setting forth the 
proposed amendments to the rules 
concerning licensing of mates for steam 
or motor vessels in the Panama Canal. 
Interested parties were given the 
opportunity to submit comments on or 
before December 1, 1986. No comments 
were received during the period. 
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Following is a summary of how the 
rules published to day will modify the 
rules which have been in effect 
regarding the experience requirements 
for determining eligibility for the mate’s 
license. 

Present Commission regulations 
contained in 35 CFR 119.103 provide that 
an applicant for a license as mate, steam 
or motor vessels, can qualify to sit for 
the examination in one of two ways. 
The first requires an applicant to have 
graduated from an approved maritime 
academy and to be participating in a 
Commission training program for 
Master, steam or motor vessels. The 
second requires that the applicant hold 
a mate’s license issued by an authority 
other than the Panama Canal and have 
stood at least 260 eight-hour watches as 
a licensed officer in charge of a deck 
watch on steam or motor vessels over 75 
feet in length engaged in towing. 

The principal change being made 
establishes the Canal Commission's 
apprentice program for mate, towboat, 
as a route to qualify to sit for a mate's 
license. Under the apprentice program, 
an individual who has not graduated 
from a maritime academy can qualify 
for the apprentice program, completion 
of which will qualify him for the 
Commission's mate trainee program. 

Further, the requirement of completion 
of 260 eight-hour watches as a mate 
trainee in order to sit for the mate's 
licensing examination conforms to the 
industry norm; the usual requirement is 
that an applicant produce 
documentation showing one year of on- 
board service that does not include 
vacation time or sick leave. A 
Commission employee normally is 
scheduled to work a 40-hour week 
consisting of five 8-hour watches, which 
over 52 weeks would be equal to 260 8- 
hour watches. 

Paragraph (b) of § 119.103 is revised to 
permit an individual who has graduated 
from the apprentice program and then 
satisfactorily completed 260 eight-hour 
watches as mate trainee, towboat, to sit 
for the examination for the mate's 
license. The present paragraph (b) of 
this section, slightly reworded, has been 
relettered as paragraph (c) in this 
change. 

In addition, paragraph (a), is revised 
to make it clear that an individual 
participating in the Commission mate 
trainee program must complete 260 
eight-hour deck watches as a mate 
trainee, towboat, before the individual is 
eligible for the mate's license 
examination. 

Finally, a new paragraph (d) will 
permit an individual to qualify for the 
mate’s license examination if he 





presents evidence of recent service or 
experience which is equivalent to the 
experience requirements established 
under the revised paragraphs (a), (b), or 
(c) of § 119.103, as determined by a 
review board composed of three 
Commission officials. 

The Commission has determined that 
this rule does not constitute a major rule 
within the meaning of Executive Order 
12291, dated February 17, 1981 (47 FR 
13193). The basis for that determination 
are, first, that the rule, when 
implemented, would not have an annual 
effect on the economy of $100 million or 
more per year. Secondly, the rule would 
not result in a major increase in costs or 
prices for consumers, individual 
industries or local governmental 
agencies or geographic regions. Finally, 
the agency has determined that 
implementation of the rule would not 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

Further, the Commission has 
determined that this rule is not subject 
to the requirements of sections 603 and 
604 of Title 5, United States Code, in 
that its promulgation will not have a 
significant impact on a substantial 
number of small entities, and the 
Administrator of the Commission so 
certifies pursuant to 5 U.S.C. 605(b). 


List of Subjects in 35 CFR Part 119 


Panama Canal, Navigations, Vessels. 

Accordingly, Title 35, Code of Federal 
Regulations. 

Part 119, is amended as follows: 


PART 119—LICENSING OF OFFICERS 


1. The authority citation for Part 119 is 
revised to read as follows: 


Authority: Issued under authority of the 
President by 22 U.S.C. 3811, E.O. 12215, 45 FR 
36043. 


2. Section 119.103 is revised to read as 
follows: 


§ 119.103 Mate, steam or motor; 
experience required. 

In order to be eligible for examination 
for the license of mate of steam or motor 
vessels, an applicant must— 

(a) (1) Have graduated from either the 
Panama Nautical School's program for 
deck officers, a maritime academy in the 
United States recognized by the U.S. 
Coast Guard for licensing purposes, or 
from another maritime academy located 
outside the United States which is 


determined by the Supervising Inspector 
to have standards substantially equal to 
United States academies; (2) be serving 
as Mate Trainee, Towboat in a Panama 
Canal Commission training program; 
and (3) completed at least 260 eight-hour 
deck watches as Mate Trainee, 
Towboat: or 

(b) Have graduated from the Panama 
Canal Commission apprentice program 
for Mate, Towboat, and have 
satisfactorily completed at least 260 
eight-hour deck watches as Mate 
Trainee, Towboat: or 

(c) Hold a license as mate issued by 
an authority recognized and approved 
by the Supervising Inspector and have 
at least 260 eight-hour watches of 
experience as a licensed officer in 
charge of deck watch on steam or motor 
vessels over 75 feet in length engaged in 
towing: or 

(d) Present evidence of recent service 
or experince which is considered at 
least equivalent to the requirements 
provided in paragraph (a), (b), or (c), of 
this section, as determined by a review 
board composed of three Commission 
officials, appointed by the Supervising 
Inspector. 


Dated: December 30, 1986. 
D-P. McAuliffe, 
Administrator, Panama Canal Commission. 
[FR Doc. 87-2554 Filed 2-5-87; 8:45 am] 
BILLING CODE 3640-04-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 65 
[FRL 3152-9] 


Federal and State Administrative 
Orders Permitting a Delay in 
Compliance With State Implementation 
Plan Requirements for General Motors 
Corp., Saginaw Division, Saginaw, Ml 


AGENCY: U.S. Environmental Protection 
Agency (U.S. EPA). 
ACTION: Final rulemaking. 


SUMMARY: The Administrator of U.S. 
EPA hereby issues a Delayed 
Compliance Order (DCO) to General 
Motors Corporation, Saginaw Division, 
for its plant located in Saginaw, 
Michigan. The Order requires the 
Company to bring the volatile organic 
compound (VOC) emissions from its 
plant into compliance by December 31, 
1986, with Michigan Rule R336.1621, 
which is a part of the federally approved 
State Implementation Plan (SIP). 
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EFFECTIVE DATE: This final rulemaking 
becomes effective February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Dorothy Attermeyer, Associate Regional 
Counsel, Office of Regional Counsel, 
Chicago, Illinois 60604 (312) 886-5312. 


SUPPLEMENTARY INFORMATION: On May 
2, 1986, the Regional Administrator of 
US. EPA's Region V Office, published a 
notice in the Federal Register (51 FR 
16353) setting forth the provisions of a 
proposed Delayed Compliance Order for 
General Motors Corporation, Saginaw 
Division plant. This Order deals with a 
compliance date extension for metallic 
surface coating operations in Saginaw, 
Michigan. 

The Order requires final compliance 
by December 31, 1986, with Michigan 
Administrative Code 1980 AACS, 
R336.1621, which is part of the federally 
approved Michigan SIP. General Motors 
has consented to the terms of the Order. 
The notice of proposed rulemaking ~ 
asked that public comments be received 
by May 19, 1986. No public comments 
were received. Therefore, a Delayed 
Compliance Order, effective this date, is 
issued to General Motors Corporation, 
Saginaw Division, for its plant in 
Saginaw, Michigan. Source compliance 
with the Order precludes suits under the 
Federal enforcement and citizen suit 
provisions of the Clean Air Act. 

Under section 307(b) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals-for the appropriate 
circuit by April 7, 1987. This action may 
not be challenged later in proceedings to 
enforce its requirements. (See 307(b)(2)). 


List of Subjects in 40 CFR Part 65 


Air pollution control. 


Dated: February 2, 1987. 
Lee M. Thomas, 
Administrator. 


PART 65—DELAYED COMPLIANCE 
ORDER 


Chapter I of Title 40 of the Code of 
Federal Regulations is amended as 
follows: 

1. The authority citation for Part 65 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 65.271 is amended by 
adding the following entry to the table: 


§ 65.271 EPA approval of State delayed 
compliance Orders issued to major 
stationary sources. 


* * * . * 
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[FR Doc. 87-2542 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 81 
A-1-FRL-3 149-3] 


Planning Purposes; 
Berlin Attainment Status Designation 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is approving a request 
by the State of New Hampshire to 
redesignate Metropolitan Berlin from 
nonattainment to attainment of the 
National Ambient Air Quality Standards 
(NAAQS) for sulfur dioxide (SO: }. 
Under section 107 of the Clean Air Act, 
the designation of attainment status may 
be changed where warranted by the 
available data. This action 
acknowledges an improvement in air 
quality in Metropolitan Berlin due to an 
implemented control strategy at the 
James River Corporation's pulp and 
paper mill. 

EFFECTIVE DATE: This action will be 
effective April 7, 1987 unless notice is 
received within 30 days that adverse or 
critical comments will be submitted. 


ADDRESS: Comments may be mailed to 
Louis F. Gitto, Director, Air Management 
Division, Room 2311, JFK Federal 
Building, Boston, MA 02203. Copies of 
the submittal and EPA's evaluation are 
available for public inspection during 
normal business hours at the 
Environmental Protection Agency, Room 
2311, JFK Federal Bldg., Boston, MA 
02203; and the New Hampshire Air 
Resources Agency, Health and Welfare 
Building, Hazen Drive, Concord, New 
Hampshire 03301. 

FOR FURTHER INFORMATION CONTACT: 
Susan C. Kulstad (617) 565-3226; FTS 
835-3226. 


SUPPLEMENTARY INFORMATION: On June 
10, 1986 the Director of the New 
Hampshire Air Resources Agency 
(NHARA) submitted a request to 
redesignate Metropolitan Berlin. The 
redesignation formally acknowledges 
the attainment of the primary NAAQS 
for SO in Berlin. 


EPA designated Berlin as 
nonattainment for the primary SO: 
NAAQS on March 3, 1978 based on 
monitored violations of the standards 
(43 FR 9013). A pulp and paper mill, then 
owned by the Brown Paper Company 
and now owned by the James River 
Corporation (James River), is the single 
significant source of SO2 emissions in 
the designated area. 

On June 23, 1980, EPA published 
approval of a plan for the attainment of 
the primary SO2 standards in Berlin (45 
FR 41942) that included the installation 
of a bark burning boiler to replace oil 
burning boilers and construction of two 
stacks in accordance with good 
engineering practice (GEP). The 
provisions of the attainment plan are 
also contained in a consent decree 
between the United States and the State 
of New Hampshire, as plaintiffs, and the 
Brown Company, as defendant. The U.S. 
District Court of New Hampshire 
entered the consent decree on August 
10, 1979. By stipulation filed on October 
5, 1981, the James River Corporation 
agreed to be bound by the terms of this 
court settlement. The terms of the 
consent decree concerning SO2 
emissions have been met. 


Redesignation 


Upon a state’s request for the 
redesignation of an area, EPA reviews 
all available information relative to the 
attainment status of the area. EPA will 
approve SO, redesignations where: 

(1) Eight consecutive quarters of the 
most recent, quality assured ambient air 
quality data reveal no violations of the 
SO. NAAQS; 

(2) An EPA-approved control strategy, 
accompanied by a dispersion modeling 
demonstration of attainment, has been 
implemented; 

(3) Emission reductions are not 
temporary, for example, not merely the 
result of an economic downturn; and 

(4) Prohibited dispersion techniques 
are not responsible for the improvement 
in air quality. The State’s.request 
addresses all of EPA’s requirements. 

Eight consecutive quarters (January, 
1984 through December, 1985) of 
ambient air quality data from the eight 
SO, monitor sites in Berlin show no 
violations of the standards. A review of 
running averages over this same period 
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similarly demonstrates that no 
exceedances of the SO: standards occur. 
The control strategy for Berlin, which 
EPA approved on June 23, 1980, was 
required under the terms of an air 
emissions license issued by NHARA on 
June 18, 1979, as well as under 
provisions of the aforementioned 
consent decree. A dispersion modeling 
demonstration of attainment was 
submitted in support of the control 
strategy, and there have been no 


changes in operation that would alter 


this modeling since the plan was 
approved. The bark burning boiler and 
stacks of GEP height were installed and 
certain oil burning boilers were 
dismantled or restricted in operation by 
1981. These control measures were fully 
implemented and, after some delays, 
complied with in 1982, and have resulted 
in a 1,866 tons per year reduction in 
allowable SO, emissions. 

EPA’s revised stack height regulations 
(50 FR 27892, July 8, 1985) concerning 
dispersion techniques are not at issue 
here since stack heights are less than or 
equal to the appropriate GEP formula 
height and the allowable SO, emission 
for James River are less than the de 
minimis rate of 5,000 tons per year. 

EPA has reviewed New Hampshire's 
request and the supporting data, and has 
determined that the redesignation 
should be approved. For more details on 
EPA's review, see the technical support 
document available at the locations 
listed in the ADDRESSES section of this 
notice. 


Final Action 


EPA is approving this redesignation to 
attainment of the NAAQS for SO; in 
Metropolitan Berlin, New Hampshire, 
submitted on June 10, 1986. 

Since EPA views the redesignation as 
noncontroversial, we are taking this 
action without prior proposal. This 
action will be effective April 7, 1987. 
However, if EPA is notified within 30 
days that adverse or critical comments 
will be submitted, we will withdraw this 
action and publish a new rulemaking 
proposing the action and establishing a 
comment period. 

Under 5 U.S.C. 605(b), I certify that 
this redesignation will not have a 
significant economic impact on a 
substantial number of small entities (See 
46 FR 8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
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circuit by April 7, 1987. This action may 
not be challenged later in proceedings to 
enforce its requirements (see 307(b)(2)). 


List of Subjects in 40 CFR Part 81 
Air pollution control. 


Dated: January 27, 1987 
Lee M. Thomas, 
Administrator. 


PART 81—[ AMENDED] 
Part 81 of Chapter I, Title 40 of the 


New Hampshire—SO: 


Code of Federal Regulations is amended 
as follows: - 


1. The authority citation for Part 81 
continues to read as follows: 
Authority: 42 U.S.C. 7401-7642. 


2. In § 81.330 the attainment status 
designation table for New Hampshire— 
SO, is revised to read as follows: 


§ 81.330 New Hampshire. 


* * * * * 


Does not meet | Does not meet Cannot be 
classified 


N.H. portion of Merrimack Valley So. N.H. Interstate 
A.O.CR. 121. 

Central N.H. intrastate A.0.C.R. 149 

N.H. portion of Androscoggin Valley interstate A.Q.C.R. |... 
107. 


[FR Doc. 87-2543 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


43 CFR Public Land Order 6637 
[AK-960-07-4220-10; A-3393] 


Partial Revocation of Public Land 
Order No. 4825, Copper River 
Meridian, AK 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Public land order. 


SUMMARY: This order revokes a public 
land order insofar as it affects 439 acres 
of national forest land withdrawn for 
the Harriet Hunt Recreation Area. This 
action will also classify the land as 
suitable for selection by the State of 
Alaska, if such land is otherwise 
available. If the land is not selected by 
the State it will be opened to mining. 
EFFECTIVE DATE: February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mary Jane Clawson, BLM Alaska State 
Office, 701 C Street, Box Anchorage, 
Alaska 99513, 907-271-5060. 

By virtue of the authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, and by subsection 
17(d)(1) of the Alaska Native Claims 
Settlement Act of December 18, 1971, 85 


primary 
stanoards 


Stat. 708 and 709; 43 U.S.C. 1616(d)(1), it 
is ordered as follows: 

1. Public Land Order No. 4825, dated 
May 23, 1970, which withdrew land in 
the Tongass National Forest for the 
Harriet Hunt Recreation Area, is hereby 
revoked as to the following described 
lands: 

Copper River Meridian 

Beginning at corner No. 1, identical with 
the quarter-section corner of Sec. 32, T. 73 S., 
R. 91 E., Copper River Meridian and Sec. 5, T. 
74 S., R. 91 E., Copper River Meridian, and the 
true point of beginning; thence South 40 
chains to corner No. 2; thence West 4 chains 
to corner No. 3; thence North 73 chains to 
corner No. 4; thence East 104 chains to corner 
No. 5; thence South 13 chains to corner No. 6; 
thence East 40 chains to corner No. 7; thence 
South 20 chains to corner No. 8; thence West 
140 chains to corner No.1, the true point of 
beginning. 

The area described contains 
appproximately 439 acres. 


2. Subject to valid existing rights, the 
lands described above are hereby 
classified as suitable for and opened to 
selection by the State of Alaska under 
either the Alaska Statehood Act of July 
7, 1958, 72 Stat. 339, et seq.; 48 U.S.C. 
prec. 21, or subsection 906(b) of the 
Alaska National Interest Lands 
Conservation Act of December 2, 1980, 
94 Stat. 2437-2438. 

3. As provided by subsection 6(g) of 
the Alaska Statehood Act, the State of 
Alaska is provided a preference right of 
selection for the lands described above 
for a period of three hundred and sixty 
six (366) days from the date of 
publication of this order, if the lands are 
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otherwise available. Any of the lands 
described herein that are not selected by 
the State of Alaska will continue to be 
subject to the terms and conditions of 
the Tongass National Forest and other 
withdrawals of record. 

4. At 10 a.m. on February 8, 1988, 
subject to valid existing rights, the 
provisions of existing withdrawals and 
the requirement of applicable laws, the 
lands described in paragraph 2 above 
will be opened to location and entry 
under the United States mining laws. 
Appropriation of any of the lands 
described in this order under the general 
mining laws prior to the date and the 
time of restoration is unauthorized. Any 
such attempted appropriation, including 
attempted adverse possession under 30 
U.S.C. 38, shall vest no rights against the 
United States. Acts required to establish 
a location and to initiate a right of 
possession are governed by State law 
where not in conflict with Federal law. 
The Bureau of Land Management will 
not intervene in disputes between rival 
locators over possessory rights since 
Congress has provided for such 
determinations in local Courts. 

J. Steven Griles, 
Assistant Secretary of the Interior. 
January 30, 1987. 


[FR Doc. 87-2457 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-JA-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 6745] 


Suspension of Community Eligibility; 
National Flood Insurance Program 


AGENCY: Federal Emergency 
Management Agency, FEMA. 


ACTION: Final rule. 


SUMMARY: This rule lists communities, 
where the sale of flood insurance has 
been authorized under the National 
Flood Insurance Program (NFIP), that 
are suspended on the effective dates 
listed within this rule because of 
noncompliance with the floodplain 
management requirements of the 
program. If FEMA receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 


EFFECTIVE DATES: The third date 
(“Susp.”) listed in the fourth column. 
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FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration (202) 
646-2717, Federal Center Plaza, 500 C 
Street, Southwest, Room 416, 
Washington, DC 20472. 


SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
new construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
U.S.C. 4022), prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body shall have adopted 
adequate floodplain management 
measures with effective enforcement 
measures. The communities listed in this 
notice no longer meet that statutory 
requirement for compliance with 
program regulations (44 CFR Part 59 et 
seq.). Accordingly, the communities will 
be suspended on the effective date in 
the fourth column. As of that date, flood 
insurance will no longer be available in 
the community. However, some of these 
communities may adopt and submit the 
required documentation of legally 
enforceable floodplain management 
measures after this rule is published but 
prior to the actual suspension date. 
These communities will not be 
suspended and will continue their 
eligibility for the sale of insurance. A 


§ 64.6 List of eligible communities. 


notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. In the interim, if you 
wish to determine if a particular 
community was suspended on the 
suspension date, contact the appropriate 
FEMA Regional Office or the NFIP 
servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the fifth column of the table. 
No direct Federal financial assistance 
(except assistance pursuant to the 
Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 
for more than a year, on the Federal 
Emergency Management Agency's initial 
flood insurance map of the community 
as having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234), as 
amended). This prohibition against 
certain types of Federal assistance 
become effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public procedure under 5 U.S.C. 
553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. Each community receives a 6- 
month, 90-day, and 30-day notification 
addressed to the Chief Executive Officer 
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that the community will be suspended 
unless the required floodplain 
management measures are met prior to 
the effective suspension date. For the 
same reasons, this final rule may take 
effect within less than 30 days. 

Pursuant to the provision of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the availability of flood insurance 
decreases the economic impact of future 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance of the Federal standards 
required for community participation. In 
each entry, a complete chronology of 
effective dates appears for each listed 
community. 


List of Subjects in 44 CFR Part 64 
Flood insurance, Floodplains. 


PART 64—[ AMENDED] 

The authority citation for Part 64 
continues to read as follows: 

Authority: 42 U.S.C, 4001 et. seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 


s Effective dates of authorization/cancellation of sale of Special flood hazard areas 


Wharton, borough of, Morris 


Tusten, town of, Sullivan 


County. 
Ulysses, town of, Tompkins 
County. 


St. Mary's County, unincorpo- 
rated areas. 


Rincon, city of, Effingham 
“es © County, unincorporated 
vince, city of, Lewis 
County. 
...| Mount Airy, town of, Surry 
ty. 


Apr. 29, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, 
Susp. 


1987, 
May 13, 1975, Emerg. Aug. 
1987, Susp. 
Dec. 23, 1974, Emerg. Feb. 
. Susp. 


1987 


Apr. 28, 1975, Emerg. Feb. 
1987, Susp. 


130426A Nov. 5, 1976, Emerg. Feb, 19, 


2101418 
2101428 


sp. 
370226C « | May 28, 1975, Emerg. Dec. 1, 
Susp. 


Nov. 20,, 1973, Emerg. Feb. 
1987, Susp. 

Aug.’ 16, 1976, Emerg. Feb. 
1987, Susp. 


27, 1982, Reg. Feb. 19, 


19, 1987, Reg. Feb. 19, 
19, 1987, Reg. Feb. 19, 


1987, Reg. Feb. 19, 1987, 


Mar. 2, 1977, Emerg. Feb: 19, 1987, Reg. Feb. 19, 1987, 


Susp. 
Aug. 7, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987, 
Su: 


1981, Reg. Feb. 19, 1987, 


19, 1987, Reg. Feb. 19, 


19, 1987, Reg: Feb. 19, 


Mar. 3, 1974, Apr. 16, 1976 & | Feb. 19, 1987 
Feb. 19, 1987. 
Aug. 9, 1974, Sept. 17, 1976, Do. 
Aug. 27, 1982 & Feb. 19, 
1987. 
June 14, 1974, Aug. 13, 1976, Do. 
& Feb. 19, 1987. 


Oct. 21, 1977 & Feb. 19, 1987... 


Apr.'11, 1975 & Feb. 19,1967 ... 


Dec. 20, 1974, June 17, 1977 
& Feb: 19, 1987. 

Feb, 1, 1974, Mar. 5, 1976 & 
Feb. 19, 1987. 

June 28, 1974, May 14,' 1976, 
Feb, 1, 1981. & Feb.) 19, 
1987. 


Jan. 3, 1975 & Feb. 19, 1987 


July 18, 1975, Oct. 1, 1976 & 
Feb, 19, 1987. 
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Aug. 7, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987, | Sept. 26, 1975 & Feb. 19, 1987. 


Apr: 14, 1972, Emerg. Apr. 3, 1978, Reg. Feb. 19, 1987 | Oct. 20.1974 & Feb: 19, 1967... 
Susp. 


Aug. 7, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987, | June 28, 1974, Jan. 9, 1976 & 
Susp. Feb. 19, 1987. 
Apr. 10, 1970, Emerg. Apr. 30, 1971, Reg. Feb. 19, | Apr. 10, -1970, May 1, 1971, 
1987, Susp. July 1, 1974, Apr. 23, 1976, 
Dec. 1, 1976, Jan. 19, 1982 
& Feb. 19, 1987. 
May 27, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, | Aug. 29, 1975 & Feb. 19, 1987... 
1987, Susp. 


June 28, 1974, Dec. 5, 1975, 
Sept. 26, 1978, Feb. 4, 1961 
& Feb 


Jan. 29, 1975, Emerg. Feb. 4, 1981, Reg. Feb. 19, 1987, 
Susp. 
. 19, 1987 


Aug. 27, 1976, Emerg. Feb. 19, 1987, Reg. Feb. 19, | Aug. 8, 1975'& Feb. 19, 1987... 
1987, Susp. 
May 7, 1975, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987, 


Susp. 
Feb. 2, 1976, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987, 


Sept. 13, 1974, Sept. 19, 1975 
& Feb. 19, 1987. 
Dec. 26, 1979 & Feb. 19, 1987... 


Dec. 4, 1974, Emerg. Feb. 19; 1987, Reg. Feb. 19, 1987, | June 21, 1974, Dec. 12, 1975 


* Date certain 


Mar. 3, 1972, Emerg. Feb. 19, 1987, Reg. Feb. 19, 1987 
Susp. 


Apr. 30, 1975, Emerg. Feb. 19, 1987;Reg. Feb. 19, 


1987, Susp. 


no fonger available in special flood hazard areas. 


Federal assistance 
Code for reading fourth column. Emerg.—Emergency, Reg.—Reguiar; Susp.—Suspension. 


Harold T. Duryee, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 87-2493 Filed 2-5-87; 8:45 am] 
BILLING CODE 6718-03-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 86-254; RM-5267] 


Radio Broadcasting Services; 
Meredith, NH 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allocates 
Channel 268A to Meredith, New 
Hampshire, as the community’s first 
local FM service, at the request of 
Harvest Broadcasting Services and 
William Forbes. The channel can be 
allocated in compliance with the 
Commission's rules without the 
imposition of a site restriction. Canadian 
concurrence has been received since 
Meredith is located within 320 
kilometers of the U.S.-Canadian border. 
With this action, this proceeding is 
terminated. 

DATES: Effective March 26, 1987. The 
window period for filing applications 
opens on March 27, 1987, and closes on 
April 27, 1987. 


FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 86-254, 
adopted November 20, 1986 and 
released December 24, 1986. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transportation Service (202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for Part 73 
continues to read as follows: 


Authority: 47 U.S.C: 154, 303. 


§ 73.202(b) | [Amended] 


2. Section 73.202(b), the Table of FM 
Allotments for New Hampshire is 
amended by adding Meredith, Channel 
268A. 


& Feb. 19, 1987. 

May 4, 1973, Sept. 26, 1975, 
July 13, 1976, Nov. 3, 1978; 
Sept. 1, 1981 &. Feb, 19; 
1987. 

Mar. 29, 1974, Aug. 6, 1976; 
Jan. 6, 1982 & Feb. 19, 1987. 


Federal Communications Commission. 
Mark N. Lipp, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. ™* 

[FR Doc. 87-2515 Filed 2~5-87; 8:45 am} 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-274; RM-5246] 


Radio Broadcasting Services; 
Southport, NC 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 298C2 for Channel 296A at 
Southport, North Carolina, and modifies 
the license of Atlantic Broadcasting 
Company of Southport, Inc. for Station 
WJYW(FM)} to specify operation on the 
higher powered channel. Channel 298C2 
can be allocated in compliance with the 
Commission's mileage separation 
requirements with a site restriction of 
13.8 kms northeast pursuant to the 
consent of Station WKQB(FM) to waive 
its buffer zone protection. The allotment 
could provide Southport with its first 
wide coverage area FM service. With 
this action, this proceeding is 
terminated. 


EFFECTIVE DATE: March 12, 1987. 
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FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, (202) 634-6530, Mass 
Media Bureau. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No. 86-274, 
adopted December 19, 1986 and released 
January 26, 1987. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors; 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DE 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—{[ AMENDED] 


1. The authority citation for Part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. In § 73.202(b), the Table of FM 
Allotments for Southport, North 
Carolina, is amended by adding Channel 
298C2 and deleting Channel 296A. 


Federal Communications Commission. 

Mark N. Lipp, ........ ee 

’ Chief, Allocations Branch, Mass Media 
Bureau. 

[FR Doc. 87-2373 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-87; RM-5094] 


Te Broadcasting Services; Atianta 


AGENCY: Federal Communications 
Commission. . 
ACTION: Final rule. 


SUMMARY: This document substitutes 
Channel 259C2 for Channel 257A at 
Atlanta, Texas,'and modifies the license 
of Station KPYN(FM) to specify 
operation on the new frequency, at the 
request of Ark-La-Tex Broadcasting 
Company. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: March 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings (202) 634-6530. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No. 86-87, 
adopted December 18, 1986, and 
released January 21, 1987, The full text 
of this Commission decision is available 


for inspection and copying during 
normal business hours in the FCC 
Dockets Branch { Room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors. International 
Transcription Service (202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for Part 73 
continues to-read. as follows: . 


Authority: 47 U.S.C. 154, 303. 


§ 73.202(b) [Amended] 

2. Section 73.202, the table of 
allotments is amended, under Texas, by 
revising Channel 257A to read 259C2 for 
Atlanta. 

Mark N. Lipp, 

Chief, Allocations Branch, Mass Media 
Bureau. 

[FR Doc. 87-2516 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 74 
[MM Docket No. 85-225; FCC 86-589] 


Experimental Broadcast Stations and 
instructional Television Fixed Service 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This action relaxes the 
posting of licenses requirements for 
experimental broadcast stations and for 
the Instructional Television Fixed 
Service (ITFS). In addition, it revises the 
ITFS rules concerning remote control 
and unattended operation, by 
eliminating “how-to” language and the 
requirement to obtain specific authority, 
which is routinely granted upon request 
for a licensed station. The licensee 
remains fully responsible for proper 
operation of the transmitter. 


EFFECTIVE DATE: March 12, 1987. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Hank VanDeursen, Mass Media Bureau 
(202) 632-9660. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 74 
Radio broadcasting, TV broadcasting. 


Report and Order 
(Proceeding Terminated) 


In the matter of Review of technical 
and operational requirements: Part 74-A 
Experimental Broadcast Stations; and 
Part-I Instructional Television Fixed 
Service; MM Docket No. 85-225, FCC 
86-589. 

Adopted: December 29, 1986. 
Released: January 26, 1987. 
By the Commission. 


Introduction/Background 


1. The Commission has under 
consideration a Notice of Proposed Rule 
Making {Notice}! in the above 
captioned matter and the comments 
filed in response thereto.? The Notice 
proposed to revise certain rules covering 
technical and operational requirements 
for experimental broadcast stations and 
the Instructional Television Fixed 
Service (ITFS). Experimental broadcast 
stations are licensed to conduct 
research and. experimentation for the 
advancement of technologies used by 
the broadcast industry. ITFS stations are 
operated by educational organizations 
and used primarily for the transmission 
of visual and aural instructional, 
cultural, and other types of educational 
material to one or more fixed receiving 
locations. 


Issue 1: Posting of Licenses 


2. We proposed to relax station - 
license posting requirements for both 
services so that the original or a clearly 
legible photocopy of the station license 
need merely be available at the 
transmitter site. The proposed revisions 
to §§ 74.165 and 74.965 will be adopted. 
The ITFS operator license posting 
requirements, addressed in the Notice, 
were deleted in a separate proceeding.® 


Issue 2: ITFS Remote Control 


3. We also proposed to eliminate all 
ITFS remote control specifications and 
to permit remote control operation of a 
licensed ITFS station without further 
authority. Design, implementation, and 
modification of the transmitter remote 
control system would be left to the 
judgment of the licensee. Because 
remote control systems for auxiliary 
stations.are reliable and readily 
available, we believe these systems no 
longer require detailed oversight by the 
Commission. Under these revised 


1 See Notice of Proposed Rule Making in MM 
Docket No. 85-225, FCC 85-357, 50 FR 30979, July 31, 
1985 (adopted July 9, 1985). 

2 South Carolina Educational Television 
Commission (SCETV) filed the only comment in the 
proceeding and fully supported the proposals. 

3 See 50 40015, October 1, 1985. 
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remote control rules we are adopting, 
the licensee remains fully responsible 
for proper technical operation of the 
transmitter. 


Issue 3: Unattended Operation of ITFS 
Stations 


4. Currently, a detailed technical 
showing is required for authorization to 
operate or change the facilities of an 
unattended ITFS relay station. These 
stations are also required to conform to 
certain technical criteria related only to 
quality. Technological advances in 
transmitters and the successful 
operation of these stations encourages 
us to relax the requirements of § 74.934 
for new and existing facilities by 
revising that section. We believe this 
will provide flexibility to licensees and 
will not cause additional interference to 
other stations. We again emphasize that 
the licensee remains fully responsible 
for proper technical operation of the 
transmitter. 


Other Considerations 


5. We are also adopting other 
proposed revisions, which employ more 
concise language, to certain rule 
sections. These sections include: 

§ 74.937 Antennas; § 74.939 Special rules 
governing ITFS response stations; 

§ 74.952 Acceptability of equipment for 
licensing; and § 74.962 Frequency 
monitors and measurements. 


Regulatory Flexibility Final Analysis 

6. Need and purpose of this action: 
Through this decision, the Commission 
hopes to allow licensees more flexibility 
in the operation of their stations. 

7. Summary of issues raised by the 
public comments in se to the 
Initial Regulatory Flexibility Analysis: 
No issues of significance were raised in 
addition to those set forth above. 

8. Significant alternatives considered 
and rejected: No significant alternatives 
were presented in the only comment 
received. After weighing all aspects of 
this proceeding, the Commission has 
adopted the course of action it deems 
most reasonable for the public interest 
under the Communications Act of 1934, 
as amended. 

9. The Secretary shall cause a copy of 
this Report and Order, including the 
Final Regulatory Flexibility Analysis, to 
be sent to the Chief Counsel) for 
Advocacy of Small Business 
Administration, in accordance with 
section 603(a) of the Regulatory 
Flexibility Act (Pub. L. No. 96-354, 94 
Stat. 1164, 5 U.S.C. 601 ef seq) (1981). 


Paperwork Reduction Act 


10. The Order contained herein has 
been analyzed with respect to the 


Paperwork Reduction Act of 1980 and 
found to decrease the information 
burden which the Commission imposes 
on the public. This reduction in 
information collection burden is subject 
to approval by the Office of 
Management and Budget as prescribed 
by the Act. 


Actions 

11. Accordingly, it is ordered that Part 
74 of the Commission's Rules is 
amended to be effective March 12, 1987. 
Authority for the actions taken herein is 
contained in sections 4({i) and 303(r) of 
the Communications Act of 1935, as 
amended. It is further ordered that FCC 
Form 330 be revised to reflect changes to 
§ 74.933 and § 74.934 of the Rules. 

12. Further information on this 
proceeding may be obtained by 
contacting Hank VanDeursen, Mass 
Media Bureau (202) 632-9660. 

Federal Communications Commission. 
William J. Tricarico, 
Secretary. 


PART 74—[ AMENDED] 


47 CFR Part 74 is amended as follows: 
1. The authority citation for Part 74 
continues to read as follows: 


Authority: 47 U.S.C. 154 and 303. 


2. 47 CFR 74.165 is revised to read as 
follows: 


§ 74.165 ‘Station and operator licenses; 
posting of. 

(a) The instrument of authorization or 
a clearly legible photocopy thereof, shalt 
be available at the transmitter site. 

(b) Operators of an experimental 
broadcast transmitter must have their 
operators’ licenses or permits available 
at their duty station when they are on 
duty. 

3. 47 CFR 74.933 is revised to read as 


follows: 


§ 74.933 Remote control operation. 
Licensed ITFS stations may be 
operated by remote control without 
further authority. 
4. 47 CFR 74.934 is revised to read as 
follows: 


§ 74.934 Unattended operation. 

Unattended operation of licensed 
ITFS stations is permitted without 
further authority. 

(a) An unattended relay station may 
be employed to receive and retransmit 
signals of another station provided that 
the transmitter is equipped with circuits 
which permit it to radiate only when the 
signal intended to be retransmitted is 
present at the receiver input terminals. 


§ 74.937. [Amended] 

5. 47 CFR 74.937 Antennas, is 
amended by removing paragraph (c); 
and redesignating paragraphs (d) 
through (f) as (c) through (e), 
respectively. 

6. 47 CFR 74.939 is amended by 
removing paragraphs (j), (m), and (n); 
redesignating paragraphs (k) and (1) as 
(j) and (k), respectively; and revising 
paragraph (f) to read as follows: 


§ 74.939 Special rules governing ITFS 
response stations. 
* * * * * 


(f}) An ITFS response channel is 125 
kHz wide and is centered at the 
assigned frequency. Either amplitude or 
frequency modulation can be employed. 
If amplitude modulation is used, the 
carrier shall not be modulated in excess 
of 100%. If frequency modulation is used, 
the deviation shall not exceed +25 kHz. 
Any emissions outside the channel 
including harmonics shall be attenuated 
at least 60 dB below peak.output power. 
Greater attenuation may be required if 
interference is caused by out-of-channel 
emissions. 

* * “* * * 


§ 74.951 [Amended] 

7. 47 CFR 74.951 Modification of 
transmission systems is amended by 
removing paragraph (d) and 
redesignating paragraphs (e) through (h) 
as (d) through (g), respectively. 

8. 47 CFR 74.952 is revised to read as 
follows: 


§ 74.952 Acceptability of equipment for 
licensing. 


Each authorization for a station in this 
service requires the use of type accepted 
equipment. Requirements for obtaining a 
grant of equipment authorization are 
contained in Subpart J of Part 2 of the 
Rules. 

(a) An application specifying a 
transmitter, translator,-or booster not 
type accepted, may be filed by the 
applicant if the information and 
measurement data required for type 
acceptance under Subpart J of Part 2 of 
the Rules is submitted with the 
application. However, if that data has 
been filed with the Commission in 
connection with a request for type 
acceptance, it need not be resubmitted 
and may be referred to as “on file.” 

9. 47 CFR 74.962 is revised to read as 


follows: 
§ 74.962 Frequency monitors and 
measurements. 


Suitable measurements shall be made 
as often as necessary to ensure that the 
operating frequencies of the station are 
within the prescribed tolerances. 
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10. 47 CFR 74.965 is revised to read as 
follows: 


§ 74.965 Posting of station license. 

(a) The instrument of authorization of 
a clearly legible photocopy thereof, shall 
be available at each transmitter. 

(b) If a station is operated unattended, 
the call sign and name of the licensee 
shall be displayed such that it may be 
read within the vicinity of the 
transmitter enclosure or antenna 
structure. 


[FR Doc. 87-2356 Filed 2-5-87; 6:45 am} 
BILLING CODE 6712-01-@ 


DEPARTMENT OF COMMERCE 
48 CFR Parts 1317 and 1352 
[Docket No. 60614-6229; Amdt. 86-1] 


AGENCY: Department of Commerce. 
ACTION: Final rule. 


SUMMARY: This final rule amends the 
Commerce Acquisition Regulation 
(CAR) to provide uniform contract 
clauses and solicitation provisions to be 
used in Department contracts and 
solicitations for Ship Construction, Ship 
Alteration and Ship Repair. 

A notice of proposed rulemaking was 
published in the Federal Register on 
September 4, 1986 (51 FR 31687) 
requesting public comments by October 
6. No public comments were received. 
EFFECTIVE DATE: February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
John Dammeyer, Procurement Analyst, 
Office of Procurement Management, 
HCHB, Room H6424, U.S. Department of 
Commerce, 14th Street between 
Pennsylvania and Constitution Avenues, 
NW.., Washington, DC 20230 (202) 377- 
4248. 

SUPPLEMENTARY INFORMATION: On 
September 4, 1986 the Department of 
Commerce published a proposed rule 
known as CAR Amendment 86-1 (51 FR 
31687, September 4, 1986), requesting 
public comments by October 6, 1986. No 
public comments were received. 
Therefore, this rule is being issued in 
final with the following minor changes. 
Changes were made to paragraphs (b) 
and (c) of the Liability and Insurance - 
clause (CAR 1352.217-96} to limit 
indemnification to contracts involving 
Government-owned vessels, since we 
anticipate that Department ship repair 
contracts will-rarely call for repair of 
vessels not owned by the Government. 
Also, the word “cost” in paragraph (b} 


of the Lay Days clause (CAR 1352.217- 
106} was replaced with the word 
“amount”. 


Administrative Procedure Act and Small 
Business and Federal Procurement 
Competition Enhancement Act 
Requirements 

Because this amendment involves 
matters of agency management, public 
property, and contracts, under 
subsection 553(a)(2) of the 
Administrative Procedure Act (APA) (5 
U.S.C. 553(a)(2)), it is exempt from all 
requirements of section 553 including 
giving notice of proposed rulemaking, 
providing an opportunity for comment, 
and delaying the effective date until at 
least 30 days after publication or 
service. 

However, section 302 of the Small 
Business and Federal Procurement 
Competition Enhancement Act of 1984, 
Pub. L. 98-577, added section 22 to the 
Office of Federal Procurement Policy 
Act which requires that notice of 
proposed rulemaking and at least 30 
days opportunity for comment be given 
for acquisition regulations having a 
significant cost or administrative impact 
on contractors or offerors, and specifies 
that such regulations may not take effect 
until 30 days after such notice. Since it 
was determined that some of the 
changes that would be made to the CAR 
by the proposed amendment might have 
a significant cost or administrative 
impact on contractors or offerors, a 
notice of proposed rulemaking was 
published and written comments from 
the public were invited for consideration 
by October 6, 1986. 


Regulatory Flexibility Act Requirements 
The General Counsel of the 
Department of Commerce certified to 
the Chief Counsel for Advocacy, Small 
Business Administration, that the rule 
would not affect a substantial number of 
small entities and would not impose a 
significant economic impact on those 
small entities which would be affected. 
Therefore, a regulatory flexibility 
analysis was not prepared. 
Executive Order 12291 Requirements 
Office of Management and Budget 
Bulletin No. 85-7 (dated December 14, 
1984) exempted certain agency 
procurement regulations from the 
requirements of Sections 3 and 4 of 
Executive Order 12291. The exemption 
applies to this rule. A regulatory impact 
analysis is not required and was not 
prepared. 
Paperwork Reduction Act Requirements 


This rule contains collection of 
information requirements which have 


been approved by the Office of 
Management and Budget (OMB No. 


List of Subjects in 48 CFR Parts 1327 and 
1352 


Government procurement. 

Accordingly, Chapter 13 of Title 48 of 
the Code of Federal Regulations is 
amended as set forth below. 

Issued im Washington, DC, January 30, 
1987. 

Hugh L. Brennan, 

Director, Office of Procurement and 
Administrative Services, U.S. Department of 
Commerce. 

1. The authority citations for Parts 
1317 and 1352 continue to read as 
follows: 

Authority: Federal Property and 
Administrative Services Act of 1949, as 
amended (40 U.S.C. 486{c)}, as delegated by 
the Secretary of Commerce in Department 
Organization Order 10-5 and Department 
Administrative Order 208-2. 


PART 1317—SPECIAL CONTRACTING 
METHODS 


2. Part 1317 is amended to add a new 
Subpart 1317.70 to read as follows: 


Subpart 1317.70—Contracts for Ship 
Construction, Ship Alteration, and Ship 
Repair 


1317.7001 Solicitation provisions and 
contract clauses. 

(a){1} The contracting officer shall 
insert the following clauses in sealed bid 
fixed-price solicitations and contracts 
for ship construction, ship alteration, 
and ship repair. 

(i) Inspection and Manner of Doing 
Work, 1352,.217-90. 

(ii) Delivery of the Vessel to the 
Contractor, 1352.217-91. 

(iii) Performance, 1352.217-92. 

(iv) Delays, 1352.217-93. 

(v) Minimization of Delay Due to 
Government Furnished Property, 
1352.217-94. 

(vi) Additional Provisions Relating to 
Government Property, 1352.217-95. 

(vii) Liability and Insurance, 1352.217- 
96 


(viii) Title, 1352.217-97. 

(ix) Discharge of Liens, 1352.217-98. 

(x} Department of Labor Occupational 
Safety and Health Standards for Ship 
Repairing, 1352.217-99. 

(xi) Regulations Governing Asbestos 
Work, 1352.217-100. 

(xii} Complete and Final Equitable 
Adjustments, 1352.217-101. 

(xiii) Government Review, Comment, 
Acceptance, and Approval, 1352.217- 
102. 





(xiv) Access to the Vessel, 1352.217— 
103. 

(xv) Documentation of Requests for 
Equitable Adjustment, 1352.217-104. 

(xvi) Change Proposals, 1352.217-105. 

(xvii) Lay Days, 1352.217-106. 

(xviii) Changes—Ship Repair, 
1352.217-107. 

(xix) Default—Ship Repair, 1352.217- 
108. 

(2) Unless inappropriate due to 
contract type, the contracting officer 
shall insert the clauses listed above in 
negotiated solicitations and contracts 
for ship construction, ship alteration, 
and ship repair. 

(b) The contracting officer shall insert 
a clause substantially the same as the 
clause at 1352.217-109, Insurance 
Requirements, in solicitations and 
contracts for ship construction, ship 
alteration, and ship repair, unless the 
contracting officer determines that the 
contract, or job order, requires work on 
parts of a vessel only and the work is to 
be performed at a plant other than the 
site of the vessel. 

(c) The contracting officer shall insert 
the clause at 1352.217-110, Guarantees, 
unless the contracting officer determines 
that its use would be inappropriate 
under the circumstances. 

(d) The contracting officer shall insert 
the clause at 1352.217-111, Temporary 
Services, in solicitations and contracts 
for ship construction, ship alteration, 
and ship repair, unless the contracting 
officer determines that its use would be 
inappropriate under the circumstances. 

(e) The contracting officer shall insert 
the provision at 1352.217-112, Self- 
Insurance Information, in solicitations 
and contracts for ship construction, ship 
alteration, and ship repair, when the 
contracting officer determines that it is 
appropriate to allow offerors the 
opportunity to self-insure for any or all 
of the risks set forth in the applicable 
insurance clauses of the contract. 


PART 1352—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


3. The table of contents for Subpart 
1352.2 is revised to read as follows: 


Subpart 1352.2—Texts of Provisions and 
Clauses 


1352.217-90 
doing work. 

1352.217-91 
contractor. 

1352.217-92 

1352.217-93 Delays. 

1352.217-94 Minimization of delay due to 
government furnished property. 

1352.217-95 Additional provisions relating 
to government property. 

1352.217-96 Liability and insurance. 

1352.217-97 Title. 


Inspection and manner of 
Delivery of vessel to the 


Performance. 


1352.217-98 © Discharge of liens. 

1352.217-99 Department of Labor 
occupational safety and health standards for 
ship repairing. 

1352.217-100 Regulations governing 
asbestos work. 

1352.217-101 Complete and final 
equitable adjustments. 

1352.217-102 Government review, 
comment, acceptance, and approval. 

1352.217-103 Access to the vessel(s). 

1352.217-104 Documentation of requests 
for equitable adjustment. 

1352.217-105 Change proposals. 

1352.217-106 | Lay days. 

1352.217-107 Changes—ship repair. 

1325.217-108 Default—ship repair. 

1352.217-109' Insurance requirements. 

1352.217-110 Guarantees. 

1352.217-111 Temporary services. 

1352.217-112 Self-insurance information. 

1352.219-1 Women-owned small business 
sources. 

1352.233-2 Service of protest. 


4. Sections 1352.217-90 to 1352.217-112 
are added to Subpart 1352.2 to read as 
follows: 


Subpart 1352.2—Texts of Provisions 
and Clauses 


1352.217-90 inspection and manner of 
doing work. 

As prescribed in 1317.7001(a), insert 
the following clause: 


Inspection and Manner of Doing Work (CAR 
1352.217-90) (Jan. 1987) 


(a) All work and material shall be subject 
to the approval of the Contracting Officer or 
his duly authorized representative. Work 
shall be performed in accordance with the 
plans and specifications of this contract as 
modified by any contract modification. 

(b) Unless otherwise specifically provided 
for in the contract, all operational practices of 
the Contractor and all workmanship and 
material, equipment and articles used in the 
performance of work shall be in accordance 
with American Bureau of Shipping Rules for 
Building and Classing Steel Vessels, U.S. 
Coast Guard Marine Engineering Regulations 
and Material Specifications (Subchapter F 46 
CFR), U.S. Coast Guard Electrical 
Engineering Regulations (Subchapter J 46 
CFR) (APR 1982), and U.S.P.H.S., Handbook 
on Sanitation in Vessel Construction, in 
effect at the time of the Contractor's 
submission of bid (or acceptance of the 
contract, if negotiated), and the best 
commercial maritime practices, except where 
military specifications are specified, in which 
case such standards of material and 
workmanship shall be followed. 

(c) All material and workmanship shall be 
subject to inspection and test at all times 
during the Contractor's performance of the 
work to determine their quality and 
suitability for the purpose intended and 
compliance with the contract. In case any 
material or workmanship furnished by the 
Contractor is found to be defective prior to 
redelivery of the vessel, or not in accordanoe 
with the requirements of the contract, the 
Government shall have the right prior to 
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redelivery of the vessel to reject such 
material or workmanship, and to require its 
correction or replacement by the Contractor 
at the Contractor's cost and expense. This 
Government right is in addition to its rights 
under any Guarantee clause in this contract. 
If the Contractor fails to proceed promptly 
with the replacement or correction of such 
material or workmanship, as required by. the 
Contracting Officer, the Government may, by 
contract or otherwise, replace or correct such 
material or workmanship and charge to the 
Contractor the excess cost to the 
Government. The Contractor shall provide 
and maintain an inspection system 
acceptable to the Government covering the 
work specified in the contract. Records of all 
inspection work by the Contractor shall be 
kept complete and available to the 
Government during the performance of the 
contract and for a period of 2 years after 
delivery of the vessel to the Government. 

(d) No welding, including tack welding and 
brazing, shall be permitted in connection with 
repairs, completions, alterations, or addition 
to hulls; machinery or components of vessels 
unless.the welder is at the time, qualified to 
the standards established by the United 
States Coast Guard, the American Bureau of 
Shipping, or the Department of the Navy. The 
welder’s qualifications shall be appropriate 
for the particular service application, filler 
material type, position of welding, and 
welding process involved in the work being 
undertaken. A welder may be required to 
requalify if the Contracting Officer believes 
there is a reasonable doubt concerning the 
welder’s ability. Welder’s qualifications for 
this purpose shall be outlined in “Marine 
Engineering Regulations” of the United States 
Coast Guard. When a welding process other 
than manual shielded arc is proposed or 
required, the contractor or fabricator shall 
submit procedure qualification tests for 
approval prior to production welding. 
Procedure qualification tests shall be 
conducted in accordance with the 
requirements of the “Marine Engineering 
Regulations” of the United States Coast 
Guard. 

(e) The Contractor shall exercise 
reasonable care to protect the vessel from 
fire, and the Contractor shall maintain a 
reasonable system of inspection over the 
activities of welders, burners, riveters, 
painters, plumbers and similar workers, 
particularly where such activities are 
undertaken ini the vicinity of the vessel's 
magazine, fuel oil tanks, or storerooms 
containing flammable material. A reasonable 
number of hose lines shall be maintained by 
the Contractor ready for immediate use on 
the vessel at all times while the vessel is 
berthed alongside the Contractor's pier or in 
drydock or on a marine railway, All tanks or 
bilge areas under alteration or repair shall be 
cleaned, washed, and steamed out or 
otherwise made safe by the Contractor if and 
to the extent necessary as required by good 
marine practice or by current OSHA 
Regulations. The Contracting Officer's 
Technical Representative (COTR) shall be 
furnished with a “gas free” or “safe for hot 
work” or “safe for men” certificate before 
any hot work or entry is done. Unless 
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otherwise provided in this contract, the _ 
Contractor shall at all times maintain a 
reasonable fire watch about the vessel, : 


during the prosecution of work under this 
contract and/or from time of receipt of the 
vessel until acceptance by the Government of 
the work performed. 

(g) Except as otherwise provided in this 
contract, when the vessel is in the custody of 
the contractor or in drydock or on a marine 
railway and the temperature becomes as low 
as 35 degrees Fahrenheit, the Contractor shall 
keep all pipelines, fixtures, traps, tanks, and 
other receptacles on the vessel drained to 
avoid damage from freezing, or if this is not 
practicable, the vessel shall be kept heated to 
prevent such damage. The vessel’s stern tube 
and propeller hubs shall be protected from 
frost damage by applied heat through the use 
of a salamander or other proper means, as 
approved by the COTR. 

(h) Whenever practicable, the work shall 
be performed in a manner which does not 
interfere with the berthing and messing of 
personnel attached to the vessel. The 
Contractor shall ensure that assigned 
personnel have access to the vessel at all 
times. It is understood that such personne} 
will not interfere with the work or the 
Contractor’s workers. 

(i) The Government does not guarantee the 
correctness of the dimensions, sizes, and 
shapes given in any sketches, drawings, 
plans or specifications prepared or furnished 
by the Government. The Contractor shall be 
responsible for the correctness of the shape, 
sizes and dimensions of parts to be furnished 
hereunder, other than those furnished by the 
Government. 

(j) The Contractor shall at all times keep 
the site of the work on the vessel free from 
accumulation of waste material or rubbish 
caused by Contractor employees or the work, 
and at the completion of the work shall 
remove all rubbish from and about the site of 
the work and shall leave the work and its 
immediate vicinity “broom clean” unless 
more exactly specified in this contract. 

(k) While in drydock or on a marine 
railway, the Contractor shall be responsible 
for the closing before the end of working 
hours, of all valves and openings upon which 
work is being done by its workers when such 
closing is practicable. The Contractor shall 
keep the COTR cognizant of the closure 
status of all valves and openings upon which 
the Contractor’s workers have been working, 

(I) Without additional expense to the 
Government, the Contractor shall employ 
specialty subcontractors where required by 
the specifications or when necessary for 
satisfactory performance of the work, 

(m} When requested by the COTR, the 
Contractor shal} notify the COTR in advance: 

(i) Prior to starting inspections or tests; and 

(ii) When supplies will be ready for 
Government inspection. 

(n} When advance notification is 
requested, the authorized COTR shall specify 
the period and method of notification. 


(End of Clause} 


1352.217-91 Delivery of vessel to the 
contractor. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Delivery of Vessel to the Contractor (CAR 
1352.217-91) (Jan. 1987) 

(a) The Government shall deliver the. vessel 
to the Contractor at the location specified in 
the contract. 

(b) If the Contractor's plant is specified, it 
shall be understood to mean the fairway of 
the-plant. The Contractor shal! provide 
necessary tugs and pilot services to move the 
vessel from the fairway to the pier or dock 
and, upon completion of all work, from the 
pier or dock to the fairway of the plant. 

(c) While the vessel is in the possession of 
the Contractor, any necessary movement of 
the vessel incidental to the work specified in 
the contract shall be furnished by the 
Contractor without additional charge to the 
Government. 


(End of Clause} 


1352.217-92 Performance. 
As prescribed in 1317.7001(a), insert 
the following clause: 


Performance (CAR 1352.217-92) (Jan. 1987) 


(a) Upon the issuance of the contract, the 
Contractor shall promptly commence the 
work specified in any plans and 
specifications made a part of the contract, 
and shall diligently prosecute the work to 
completion. The Contractor shall not 
commence work until the contract has been 
issued. 

(b} The Government shal! deliver the vessel 
described in the contract-at such time and 
location as may be specified in the contract. 
Upon completion of the work, the 
Government shal! accept delivery of the 
vessel at such time and location as may be 
specified in the contract. 

(c) Without additional charge to the 
Government, and without specific 
re in the contract, the Contractor 
shall: 

(1) Make available at the plant to personnel 
of the vessel while in drydock or on a marine 
railway, toilet and similar facilities 
acceptable to the Contracting Officer as 
adequate in number and sanitary standards; 

(2) Supply and maintain, in such condition 
as the Contracting Officer may reasonably 
require, suitable brows and gangways from 
the pier, drydock or marine railway to the 
vessel; 

(3) Treat salvage, scrap, or other ship’s 
material of the Government resulting from 
performance of the work as items of 
Government furnished property in 
accordance with the Government Property 
clause; 

(4) Perform, or pay the-cost of, any repair, 
reconditioning or replacement made 
necessary as the result of the use by the 
Contractor of any of the vessel's machinery, 
equipment or fittings, including, but not 
limited to, winches, pumps, riggings, or pipe 
lines; and 

(5) Furnish suitable offices, office 
equipment and telephones at or near the site 


of the work as the Contracting Officer 
reasonably requires for himself and his staff. 

(d) Except as otherwise provided in the 
contract, the Contractor shall furnish all 
necessary material, labor, services, 
equipment, supplies, power, accessories, 
facilities, and other things and services 
necessary for accomplishing the work, 
subject to Government rights under the 
Government Property clause. ; 

(e) The Contractor shall conduct dock and 
sea trials of the vessel as required by the 
contract. Unless otherwise expressly 
provided in the contract, during the conduct 
of these trials the vessel shall be under the 
control of the vessel's commander and crew 
with representatives of the Contractor and 
the Government on board to determine 
whether or not the work done by the 
Contractor has been satisfactorily performed. 
Dock and sea trials not speoified which the 
Contractor requires for his own benefit shall 
not be undertaken by the Contractor without 
prior notice to and approval of the 
Contracting Officer; any such dock or sea 
trial shall be conducted at the risk and 
expense of the Contractor. The Contractor 
shall provide and install all fittings and 
appliances which may be necessary for the 
dock and sea trials, to enable the 
representatives of the Government to 
determine whether the requirements of the 
contract plans and specifications have been 
met. The Contractor shall also be responsible 
for the care, installation and removal of any 
instruments and apparatus furnished by the 
Government for such trials. 


(End of Clause) 


1352.217-93 Delays. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Delays (CAR 1352.217-93) (Jan. 1987) 

When during the performance of this 
contract the Contractor is required to delay 
the work on a vessel temporarily, due to 
orders or actions of the Government 
respecting stoppage of work to permit shifting 
the vessel, stoppage of hot work to permit 
bunkering, fueling, stoppage of work due to 
embarking or debarking passengers and 
loading or discharging cargo, and the 
Contractor is not given sufficient advance 
notice or is otherwise unable to avoid 
incurring additional costs on account thereof, 
an equitable adjustment may be made in the 
contract price pursuant to the Changes 
clause. 


(End of Clause) 


1352.217-94 Minimization of deiay due to 
government furnished property. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Minimization of Delay Due to Government 
Furnished Property (CAR 1352.217-94) (jan. 
1987) 

(a) In order to assure timely delivery of the 
vessel under this contract, it is imperative 
that delay in delivery of such vessel resulting 
from late, damaged, or unsuitable 
Government furnished property be held to an 
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absolute:minimum. In order to achieve 
minimization of delay it is agreed that: . . 

(1) Subject to adjustment as provided in 
paragraph (b) below, the Government shall 
deliver each item of Government furnished 
property to the Contractor on or before the 
date specified-in the contract or, if later, in 
sufficient time for the contractor to deliver 
the vessel in accordance with the delivery 
schedule specified elsewhere. 

(2) The Government may forego furnishing 
any item of Government property to. the 
Contractor. In that event, the Contractor shall 
prepare the vessel in terms of piping, wiring, 
structure, foundation, ventilation, and any 
other preinstallation requirements of the 
item, so that the work on-the vessel may 
continue without delay and disruption 
resulting from the absence of the item. If the 
Government does not furnish an item 
designated as Government furnished 
property, the parties may be entitled to an 
equitable adjustment in the contract price, in 
accordance with the Changes clause for 
eliminating the requirement to install the 
Government property item. But, 
notwithstanding any other clause of this 
contract, an:adjustment shall not be made in 
the delivery schedule of any vessel if the 
Government chooses not to furnish the item 
on or before the delivery date of the item. If 
the Government subsequently desires the 
Contractor to install the item prior to delivery 
of the vessel, a contract modification shall be 
executed which takes into account any 
increase in cost or performance time resulting 
from the installation. 

(b) If the delivery date for the vessel is 
extended for any reason, the latest date for 
which the Government must deliver items of 
Government property shall be deemed to be 
extended by an equal number of days unless 
(i) the Contracting Officer agrees in writing 
that earlier delivery of the items is required, 
in which case some or all of the Government 
property shall be extended as agreed rather 
than on a day-for-day basis, or (ii) a 
Government property item was the exclusive 
cause for the extension of the delivery date of 
the vessel in which case the latest date by 
which the Government must deliver the item 
shall not be deemed to be extended unless 
the parties agree otherwise. 

(c) The delivery or performance dates for 
the supplies or services to be furnished by the 
Contractor under this contract are based 
upon the expectation that Government 
furnished property suitable for use {except 
for such property furnished “as is”) will be 
delivered to the Contractor at the time stated 
in the specification or, if not so stated, in 
sufficient time to enable the Contractor to 
meet such delivery or performance dates. If 
the Government furnished property is not 
delivered to the Contractor by such time and 
the Contractor makes a timely written 
request, the Contracting Officer shall 
determine if an equitable adjustment is 
appropriate. If determined appropriate, the 
Contracting Officer shall equitably adjust the 
delivery or performance date, the 
specifications, the price, or any other 
contractual provision affected by any such 
delay, in accordance with the Changes 
clause. 

(d) The Government Property and 
Minimization of Delay Due to:Government 


- Furnished Property clauses contain exclusive 


remedies. The Government shall not be liable 
to suit for breach of contract by reason of any 
delay in delivery of Government furnished 
property or delivery of such property in a 
condition not suitable for its intended use. 
(End of Clause) 


1352.217-95 Additional provisions relating 
to government property. 

As prescribed in 1317. 7oor{a), insert 
the following clause: 


Additional Provisions Relating to 
Government Property (CAR 1352.217-95) (Jan. 
1987) 


(a) Notwithstanding any requirements to 
the contrary for the furnishing of material by 
the Government which may appear in plans, 
drawings, or other data, the Government 
shall furnish only the material specifically 
listed in the specifications as Government 
furnished property. Any material required for 
the performance of the contract which does 
not appear in the specifications as 
Government furnished shall be furnished by 
the Contractor. 

(b) The Contracting Officer may increase 
the amount of material to be furnished by the 
Government and the contract shall be 
equitably adjusted in accordance with the 
Government Property clause. 

(c) Unless otherwise specifically directed 
by the Contracting Officer, nonreusable 
crates and other nonreusable packaging in 
which Government material is delivered to 
the Contractor shall become the property of 
the Contractor upon removal of the packaged 
or crated material. 

(d) Any packaging in preparation for 
delivery or for other disposal of Government 
property by the Contractor at the direction or 
authorization of the Contracting Officer 
pursuant to paragraph (i) of the Government 
Property clause shall be provided for by 
change order and an appropriate adjustment 
shall be made in the contract price in 
accordance with the Changes clause. 

(e) The vessel, its equipment, movable 
stores, cargo and other ship's material are not 
designated Government furnished property 
under the Government Property clause. 


(End of Clause) 


1352.217-96 Liability and insurance. 
As prescribed in 1317.7001(a), insert 
the following clause: 


Liability and Insurance (CAR 1352.217-96) 
(Jan. 1987) 


(a) The Contractor shall exercise 
reasonable care and use its best efforts to 
prevent accidents, injury or damage to all 
employees, persons and property, in and 
about the work, and to the vessel or part 
thereof upon which work is done. 

(b) The Contractor shall be responsible for 
and make good at its own cost and expense 
any and all loss of or damage of whatsoever 
nature to the vessel (or part thereof), its 
equipment, movable stores and cargo, and 
Government owned material and equipment 
for the repair, completion, alteration of or 
addition to the vessel in the possession of the 
‘Contractor, whether at the plant or 
elsewhere, arising or growing out of the 
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performance of the work, except where the 
Contractor can affirmatively, show that such 
loss or damage was due to causes beyond the 
Contractor's control, was proximately caused 
by the fault or negligence of agents or 
employees of the Government, or which loss 
or damage the Contractor by exercise of 
reasonable care.was unable to prevent. 
However, the Contractor shall not be’ 
responsible for any:such loss or damage 
discovered after redelivery of the vessel 
unless (i) the loss or damage is discovered 
within 90 days after redelivery of the vessel 
and (ii) loss or damage is affirmatively shown ~ 
to be the result of the fault or negligence of 
the Contractor. To induce the Contractor to 
perform the work for the compensation 
provided, it is specifically agreed that the 
Contractor's aggregate liability on account of 
loss of or damage to the vessel (or part 
thereof), its equipment, movable stores and 
cargo and Government owned materials and 
equipment shall in no event exceed the sum 
of $300,000. As to the Contractor, the 
Government assumes the risk of loss or 
damage to the Government-owned vessel (or 
part thereof), its equipment, movable stores 
and cargo and said: Government-owned 
materials and equipment in excess of 
$300,000. This assumption of risk includes but 
is not limited to loss or damage from 
negligence of ‘whatsoever degree of the 
Contractor's servants, employees, agents or 
subcontractors but specifically excludes loss 
or damage from willful misconduct or lack of 
good faith on the part of the Contractor's 
directors, officers and any of its managers, 
superintendents or other equivalent 
representatives who have supervision or 
direction of (i) all or substantially all of the 
Contractor’s business, or (ii) all or 
substantially all of the Contractor's operation 
at any one plant. However, as to such risk 
assumed and borne by the Government, the 
Government shall be subrogated to any 
claim, demand or cause of action against 
third persons which exists in favor of the 
Contractor, and the contractor shall, if 
required, execute a formal assignment or 
transfer of claims, demands or causes of 
action. Nothing contained in this paragraph 
shall create or give rise to any right, privilege 
or power in any person except the 
Contractor, nor shall any person (except the 
Contractor) be or become entitled thereby to 
proceed directly against the Government, or 
join the Government as a co-defendent in any 
action against the Contractor brought to 
determine the Contractor's liability, or for 
any other purpose. 

(c) The Contractor indemnifies and holds 
harmless the Government, its agencies and 
instrumentalities, and the vessel against all 
suits, actions, claims, costs or demands 
(including without limitation, suits, actions, 
claims, costs or demands resulting from 
death, personal injury and property damage) 
to which the Government, its agencies and 
instrumentalities, or the vessel may be 
subject or put by-reason of damage or injury 
{including death) to the property or person of 
any one other than the Government, its 
agencies, instrumentalities and personnel, or 
the vessel arising or resulting in whole or in 
part from the fault, negligence, ‘wrongful act 
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or wrongful omission of the Contractor, or 
any subcontractor, its or their servants, 
agents or employees; provided that the 
Contractor's obligation to indemnify under. 
this paragraph (c) shall not éxceed the sum of 
$300,000 on account of any one accident or 
occurrence ‘in respéct of any one vessel. Such 
indemnity shall include, without limitation, 
suits, actions; claims, costs 'or‘demands of 
any kind whatsoever, resulting from death, 
personal injury or property damage occurring 
during the period of performance of work on 
the vessel or within 90 days after redelivery 
of the vessel. With respect to any such suits, 
actions, claims, costs or demands resulting 
from death, personal injury or property 
damage occurring after the expiration of such 
period, the rights and liabilities of the 
Government and the Contractor shall be as 
determined by other provisions of this 
contract and by law; provided that such 
indemnity. shall apply.to death occurring after 
such period which results from. any personal 
injury received during the period covered by 
the Contractor's indemnity as:provided 
herein. 

(d) The Contractor shall, at its own 
expense, procure, and thereafter maintain 
such casualty, accident and liability 
insurance, in such forms and amounts as may 
be approved by the Contracting Officer, 
insuring the performance of its obligations 
under paragraph (c) of this clause. In 
addition, the Contractor shall at its own 
expense procure and thereafter maintain 
such ship repairer's legal liability insurance 
as may be necessary to insure the Contractor 
against its liability as ship repairer in the 
amount of $300,000, or the value of the vessel 
as determined by the Contracting Officer, 
whichever is the lesser, with respect to each 
vessel on.which work is performed. The 
Contractor shall cause the Government to be 
named as an additional insured under any 
and all liability insurance policies. However, 
at the discretion of the Contracting Officer, 
such insurance need not be procured 
whenever the job order requires work on 
parts of a vessel only and the work is to be 
performed at a plant other than the site of the 
vessel. Further, the Contractor shall procure 
and maintain in force Workmen's __ 
Compensation Insurance (or its equivalent) 
covering its employees engaged in the work 
and shall insure the procurement and 
maintenance of such insurance by all 
subcontractors engaged in the work. The 
Contractor shall provide evidence of 
insurance as required by the Government. 

(e) The Contractor shall receive no 
allowance in the contract price for inclusion 
of any premium expense or charge for any 
reserve made on account of self-insurance for 
coverage against any risk assumed by the 
Government under this clause. 

(f) As soon as practicable after the 
occurrence of any loss or damage the risk of 
which the Government has assumed, written 
notice of the damage shall be given by the 
Contractor to the Contracting Officer. The 
notice shall contain full particulars of the loss 
or damage. If claim is made or suit is brought 
thereafter against the Contractor ‘as the result 
or because of such event, the Contractor shall 
immediately deliver to the Government every 
demand, notice, summons or other process 


received by it or its representatives. The 
Contractor shall cooperate with the 
Government and, upon the Government's 
request, shall assist in effecting settlements, 
securing and giving evidence; obtaining the 
attendance of witnesses and in the conduct of 
suits. The Government shall pay to the 
Contractor the expense, other than the cost of 
maintaining the Contractor’s usual 
organization, incurred in this assistance. 
Except at its own cost, the Contractor shall 
not voluntarily make any payment, assume 
any obligation or incur any expense not 
imperative for the protection of the vessel or 
vessels at the time of the event. 


(End of Clause) 


1352.217-97 Title. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Title (CAR 1352.217-97) (Jan. 1987) 


Unless title to materials and equipment 
acquired or produced for, or allocated to, the 
performance of this.contract shall have 
vested previously in the Government by 
virtue of other provisions of this contract, 
title to all materials and equipment to be 
incorporated in any vessel or part thereof, or 
to be placed upon any vessel or part hereof in 
accordance with the requirements of the 
contract, shall vest in the Government upon 
delivery thereof at the plant or such other 
location as may be specified in the contract 
for the performance of the work. However, 
the Contractor is fully responsible for all such 
Contractor furnished materials and 
equipment or the restoration of any damaged 
work. It is expressly understood and agreed 
that the Contractor shall assume without 
limitation the risk of loss for any such 
materials and equipment until such time as 
all work is completed and accepted by the 
Government and the vessel is redelivered to 
the Government. Upon completion of the 
contract, or with the approval of the 
Contracting Officer at any time during the 
performance of the contract, all such 
Contractor furnished materials and 
equipment not incorporated in any vessel or 
part thereof, or not placed upon any vessel or 
part thereof, in accordance with the 
requirements of the contract, shall become 
the property of the Contractor, except those 
materials and equipment the cost of which 
has been reimbursed by the Government to 
the Contractor. 


(End of Clause) 


1352.217-98 Discharge of Liens. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Discharge of Liens (CAR 1352.217-98) (Jan. 
1987) 


The Contractor shall immediately 
discharge or cause to be discharged any lien 
or right in rem of any kind, other than in 
favor of the Government, which at any time 
exists or arises in connection with work done 
or materials furnished under any contract 
hereunder with respect to the machinery, 
fittings, equipment or materials for any of the 
vessels. If any such lien or right in rem is not 
immediately discharged, the Government 
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may discharge or cause to be discharged such 
lien or right at the expense of the een 


(End of Clause} - 


1352.217-99 Department of Labor 
Occupational Safety and Health Standards 


for Ship Repairing. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Department of Labor Occupational Safety 
and Health Standards for Ship Repairing 
(CAR 1352.217-99) (Jan. 1987) 


Attention of the Contractor is directed to 
the Occupational Safety and Health Act of 
1970 (29 U.S.C. 651-678), and to the 
Occupational Safety and Health Standards 
for Shipyard Employment (29 CFR 1915), 
promulgated under Pub. L. 85-742, amending 
Section 41.of the Longshoremen’s and Harbor 
Workers’ Compensation Act (33 U.S.C. 941), 
and adopted by the Department of Labor as 
occupational safety or health standards 
under Section 6(a) of the Occupation Safety 
and Health Act of 1970 (29 CFR 1910.13). 
These regulations apply to all ship repair and 
related work, as defined in the regulations, 
performed under this contract on the 
navigable waters of the United States, 
including any dry dock or marine railway. 
Nothing contained in this contract shall be 
construed as relieving the Contractor from 
any obligations which it may have for 
compliance with the aforesaid regulations. 


(End of Clause) 


1352.217-100 Regulations Governing 
Asbestos Work. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Regulations Governing Asbestos Work (CAR 
1352.217-100) (Jan. 1987) 


If asbestos is encountered, the Contractor 
shall follow the regulations contained in 29 
CFR 1910.1001 (OSHA, Chapter XVII). 


(End of Clause) 


1352.217-101 Complete and Final 
Equitable Adjustments. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Complete and Final Equitable Adjustments 
(CAR 1352.217-101) (Jan. 1987) 


Whenever the Contractor submits any 
claim for an equitable adjustment 
attributable to any fact or circumstance 
regarded as a change order whether formal or 
“constructive,” under the Changes clause or 
any other clause of this contract, such claim 
shall include all adjustments (including but 
not limited to adjustments arising out of 
delays or disruptions or both caused by such 
change order) to which the Contractor is 
entitled under this contract. The foregoing 
requirement shall not preclude the Contractor 
from revising or resubmitting the claim prior 
to agreement upon the equitable adjustment 
for the change order. However, unless 
otherwise expressly agreed in the aforesaid 
supplemental agreement, the Contractor shall 
waive any right under the Changes clause or 
any other clause of this contract-to further 





equitable adjustments attributable to such 
facts or circumstances giving rise to the claim 
upon the execution of the supplemental 
agreement setting forth the equitable 
adjustment. In any event, such right shall be 
deemed to be waived. 

(End of Clause) 


1352.217-102. Government Review, 
Comment, Acceptance, and Approval. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Government Review, Comment, Acceptance 
and Approval (CAR 1352.217-102) (Jan. 1987) 

(a) Documentation, including drawings and 
other engineering products and reports, 
required by the contract to be submitted for 
review, comment, acceptance or approval 
will be acted upon by the Government within 
30 calendar days after receipt by the 
Government, unless another period of time is 
specified. 

(b) Review, comment, acceptance or 
approval by the Government as required 
under this contract and applicable 
specifications shall not relieve the Contractor 
of its obligation to comply with the 
specifications and with all other 
requirements of the contract, nor shall it 
impose upon the Government any liability it 
would not have had in the absence of such 
review, comment and acceptance or 
approval. 


(End of Clause) 


1352.217-103 Access to the Vessel(s). 


As prescribed in 1317.7001(a), insert 
the following clause: 


Access to the Vessel(s) (CAR 1352.217-103) 
(Jan. 1987) 


(a) As authorized by the Contracting 
Officer, a reasonable number of officers, 
employees and associates of the Government, 
or other prime Contractors with the 
Government and their subcontractors shall 
have admission to the plant and access to the 
vessel(s) at all reasonable times to perform 
and fulfill their respective obligations to the 
Government on a noninterference basis. The 
Contractor shall make reasonable 
arrangements to provide access for these 
personnel to office space, work areas, storage 
or shop areas, and other facilities and 
services, reasonable and necessary to 
performance of their respective duties. All 
such personne! shall comply with Contractor 
rules and regulations governing personnel at 
its shipyard, including those regarding safety 
and security. 

(b) The Contractor further agrees to allow a 
reasonable number of officers, employees, 
and associates of offerors on other 
contemplated work, the same privileges of 
admission to the Contractor's plant and 
access to the vessel(s) on a noninterference 
basis subject to Contractor rules and 
regulations governing personnel in its 
shipyard, including those regarding safety 
and security. 


(End of Clause) 


1352.217-104 Documentation of Requests 
for Equitable Adjustment. 


As prescribed in 1317.7001(a), insert 
the following clause: 


Documentation of Requests for Equitable 
Adjustment (CAR 1352.217-104) (Jan. 1987) 

(a) For the.purpose of this clause, the term 
“change” includes not only a change made 
pursuant to a written order designated as a 
“change order” but also any act or omission 
to act on the part of the Government where a 
request is made for equitable adjustment. 

(b) Whenever the Contractor requests or 
proposes an equitable adjustment to the 
contract price of not more than $100,000, for a 
change or an act or omission on the part of 
the Government, the request shall include a 
breakdown of the price adjustment in such 
form and supported by such reasonable detail 
as the Contracting Officer may request. As a 
minimum, the Contractor shall provide a 
breakdown of direct labor hours, labor 
dollars, overhead, material, subcontracts, 
contingencies and profit for each change and 
a justification for any extension of delivery 
date. 

(c) Whenever the Contractor requests or 
proposes an equitable adjustment of $100,000 
gross (aggregate increases and/or decreases) 
or more to the price of the contract for a 
change made pursuant to a written order 
designated as a “change order” or whenever 
the Contractor requests an equitable 
adjustment in any amount for any other act 
or omission to act on the part of the 
Government, the proposal supporting such 
request shall contain the following 
information for each individual item or 
element of the request: 

(1) A description of (i) the unperformed 
work required by the contract before the 
change which has been deleted by the change 
and (ii) the work deleted by the change that 
already has been completed in whole or in 
part. The description shall include a list of 
components, equipment, and other 
identifiable property involved. Also, the 
status of manufacture, procurement, or 
installation of such property shall be 
indicated. A separate description shall be 
furnished for design and production work. 
Items of raw material, purchased parts, 
components, and other identifiable hardware 
which are made excess by the change, and 
which are not to be retained by the 
Contractor, are to be listed for later 
disposition; 

(2) A description of the work necessary to 
undo work already completed which has 
been deleted by the change; 

(3) A description of the work substituted or 
added by the change that was not required 
by the terms of the contract before the 
change. A list of components and equipment 
(not bulk material or items) involved, should 
be included. A separate description shall be 
— for design work and production 
work; 

(4) A description of any interference or 
inefficiency encountered in performing the 
change; 

(5) A description of disruption attributable 
solely to the change, which shall include the 
following information: 
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(i) A specific description of each element of 
disruption which states how the work has 
been, or will be, disrupted; 

(iij The calendar time period when 
disruption occurred, or will occur; 

(iii) The area(s} aboard ship where 
disruption: occurred, or will occur; :~ 

(iv} The trade({s) disrupted, with a 
breakdown of man-hours for each trade; 

(v) The scheduling of trades before, during, 
and after the period of disruption; 

(vi) A description of measures taken to 
lessen the disruptive effect of the change. 

(6) The delay in delivery attributable solely 
to the change; 

{7) A description of other work attributed 
to the change; 

(8) A narrative statement of the direct 
causal relationship between any alleged 
Government act or omission and the claimed 
result, cross-referenced to the detailed 
information required above. 

(9) A statement setting forth a comparative 
enumeration of the amounts “budgeted” for 
the cost elements, including the materials 
cest, labor hours, and indirect costs pertinent 
to the change estimated by the Contractor in 
preparing his initial and ultimate proposal({s) 
for this contract, and the amounts claimed to 
have been incurred, or projected to be 
incurred, corresponding to each such 
“budgeted cost” element. 

(d) In addition to the information required 
by paragraph (b), each proposal submitted in 
support of a claim for equitable adjustment in 
the amount of $100,000 or more under any 
provision of this contract shall contain a duly 
executed Standard Form 1411 (Contract 
Pricing Proposal) for each individual claim 
item. The submitted Standard Form 1411 shall 
fully comply with Section 15.804-6 of the 
Federal Acquisition Regulation and any 
instructions on the reverse side of the form. 

(e) In addition to the information required 
by paragraph {c), each proposal submitted in 
support of a claim for equitable adjustment 
under any provision of this contract shall 
contain a duly executed SF-1411 (Contracting 
Pricing Proposal) for each individual claim 
item. The submitted SF-1411 shall fully 
comply with Section 15.804-6 of the Federal 
Acquisition Regulation and any instructions 
on the reverse side of the form. 

(f) Individual claims for equitable 
adjustment may not encompass all of the 
factors listed in (c) above. Accordingly, the 
Contractor is required to set forth in his 
proposal information only with respect to 
those factors which are encompassed in the 
individual claim for equitable adjustment. In 
any event, the information furnished 
hereunder shall be in sufficient detail to 
permit the Contracting Officer to correlate 
the claimed increased costs or delay in 
delivery set forth in the SF-1411 (Contracting 
Pricing Proposal) with the information 
submitted pursuant to paragraph (c). 


(End of Clause) 


1352.217-105 Change proposals. 


As prescribed in 1317.7001(a), insert 
the following clause: 





Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Rules and Regulations 


Change Proposals (CAR 1352.217-105) (Jan. 
1987) 


(a){(1) In addition to issuing changes under 
the Changes clause, the Contracting Officer 
may propose changes within the general 
scope of this contract, as set forth below. 
Within 10 days from the date of receipt of 
any such proposed change, or within such 
further time as the Contracting Officer may 
allow, the Contractor shall submit a scope of 
work, plans and sketches for the proposed 
change, and his estimate of: (i) the cost, (ii) 
the effect on the delivery date of the vessel, 
and (iii) the status of work on the ship 
affected by the proposed change. The 
proposed scope of work and estimate of the 
cost shall be in such form and supported by 
such reasonably detailed information as the 
Contracting Officer may require. (2) The 
Contractor's estimate shall be a firm offer for 
30 days from receipt thereof by the cognizant 
Contracting Officer, unless extended by 
mutual consent. Within the time limit, the 
Contractor agrees to either (i) enter into a 
supplemental agreement covering the 
estimate as submitted or (ii) begin good faith 
negotiations at the request of the Contracting 
Officer, leading to the execution of a bilateral 
supplemental agreement, if the estimate as 
submitted is not satisfactory to the 
Contracting Officer. In either case, the 
supplemental agreement shall include an 
equitable adjustment for the preparatory 
work set forth above. 

(b) Pending execution of a bilateral 
agreement or the direction of the Contracting 
Officer pursuant to the Changes clause, the 
Contractor shall proceed diligently with 
contract performance without regard to the 
effect of any such proposed change. 

(c) Concurrently with the submission of 
any Change Proposal under this contract in 
which the proposed aggregate cost is $100,000 
or greater, the Contractor shall submit to the 
Contracting Officer a completed Standard 
Form 1411. At the time of agreement upon the 
price of the Change Proposal, the Contractor 
shall eubmit a‘signed Certificate of Current 
Cost or Pricing Data: 


(End of Clause) 


1352.217-106 Lay days. 
As prescribed in 1317.7001(a), insert 
the following clause: 


Lay Days (CAR 1352.217-106) (Jan. 1987) 


(a) Lay day time will be paid for by the 
Government at the Contractor's stipulated 
bid price for this item of the contract when 
the vessel remains on the dry dock or marine 
railways asa result of any Government 
_ change that involves work’in addition to that 
required under the basic contract. 

(b) No amount for lay day time shall be 
paid until all accepted items of the basic 
contract for which a price was established by 
the Contractor and for which docking of the 
vessel was required have been satisfactorily 
completed. 

(c) Days of hauling out and floating, 
whatever the hour, shall not be paid as lay 
day time, and days when no work is 
performed by the Contractor shall not be paid 
as lay day time. 

(d) Payment of lay day time shall constitute 
complete compensation for all costs except 


for the direct cost of performing the changed 
work, 


(End of Clause) 


1352.217-107 Changes—Ship repair. 
As prescribed in 1317.7001(a), insert 
the following clause: 


Changes—Ship Repair (CAR 1352.217-107) 
(Jan. 1987) 

(a) The Contracting Officer may at any 
time, by written order, and without notice to 
the sureties, if any, make changes within the 
general scope of this contract, in any one or 
more of the following: 

(1) Drawings, designs, or specifications, 
when the supplies to be furnished are to be 
specially manufactured for the Government 
in accordance with the drawings, designs, or 
specifications; 

(2) Method of shipment or packing; 

(3) Place of performance of the work; 

(4) Time of commencement or completion 
of the work; and 

(5) Other requirements within the general 
scope of the contract. 

(b) If any such change causes an increase 
or decrease in the cost of, or the time 
requried for, performance of any part of the 
work under this contract, whether changed or 
not changed by the order, the Contracting 
Officer shall make an equitable adjustment in 
the contract price, the delivery schedule, or 
both, and shall modify the contract. 

(c) The Contractor must submit any 
proposal for adjustment (hereafter referred to 
as proposal) under this clause within 10 days 
from the date of receipt of the written order. 
However, if the Contracting Officer:decides 
that the facts justify it, the Contracting 
Officer may receive and act upon a proposal 
submitted before final payment of the 
contract. 

(d) If the Contractor's proposal includes the 
cost of property made obsolete.or excess by 
the change, the Contracting Officer shall have 
the right to prescribe the manner of the 
disposition of the property. 

(e) Failure to agree to any adjustment shall 
be a dispute under the Disputes clause. 
However, nothing in this clause shall excuse 
the Contractor from proceeding with the 
contract as changed. 


(End of Clause) 


1352.217-108 Default—Ship repair. 
As prescribed in 1317.7001(a), insert 
the following clause: 


Default—Ship Repair (CAR 1352.217-108) 
(Jan. 1987) 


(a) The Government may, subject to 
paragraphs (c) and (d) below, by written 
notice of default to the Contractor, terminate 
this contract in whole or in part if the 
Contractor fails to— 

(1) Deliver the supplies or to perform the 
services within the time specified in this 
contract or any extension; 

(2) Make progress, so as to endanger 
performance of this contract; or 

(3) Perform any of the other provisions of 
this contract. S 

(b) If the Government terminates this 
contract in whole or in part, it may arrange 
for completion of the work in the manner the 
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Contracting Officer considers appropriate. 
The Contracting Officer may designate any 
plant or plants for completion of the work, 
including the Contractor's plant or plants. If 
the work is to be completed at the 
Contractor's plant, the Government may use 
all tools, machinery, facilities and equipment 
of the Contractor which the Contracting 
Officer determines to be necessary. The 
Contractor will be liable to the Government 
for any excess costs, other than those costs 
attributable to changes in the plans or 
specifications made after the termination 
date. However, the Contractor shall continue 
the work not terminated. 

(c) Except for defaults of subcontractors at 
any tier, the Contractor shall not be liable for 
any excess costs if the failure to perform the 
contract arises from causes beyond the 
control and without the fault or negligence of 
the Contractor. Examples of such causes 
include (1) acts of God or of the public 
enemy, (2) acts of the Government in either 
its sovereign or contractual capacity, (3) fires, 
(4) floods, (5) epidemics, (6) quarantine 
restrictions, (7) strikes, (8) freight embargoes, 
and (9) unusually severe weather. In each 
instance the failure to perform must be 
beyond the control and without the fault or 
negligence of the Contractor. 

(d) If the failure to perform is caused by the 
default of a subcontractor at any tier, and if 
the cause of the default is beyond the control 
of both the Contractor and subcontractor, 
and without the fault or negligence of either, 
the Contractor shall not be liable for any 
excess costs for failure to perform, unless the 
subcontracted supplies or services were 
obtainable from other sources in sufficient 
time for the Contractor to meet the required 
delivery schedule. 

(e) If this contract is terminated for default, 
the Government may require the Contractor 
to transfer title and deliver to the 
Government, as directed by the Contracting 
Officer, any (1).completed supplies, and (2) 
partially completed supplies and materials, 
parts, tools, dies, jigs, fixtures, plans, 
drawings, information, and contract rights 
(collectively referred to as “manufacturing 
materials” in this clause) that the Contractor 
has specifically produced or acquired for the 
terminated portion of this contract: Upon 
direction of the Contracting Officer, the 
Contractor shall also protect and preserve 
property in its possession in which the 
Government has an interest. 

(f) The Government shall pay contract 
price for completed supplies delivered and 
accepted. The Contractor and Contracting 
Officer shall agree on the amount of payment 
for manufacturing materials delivered and 
accepted and for the protection and 
preservation of the property. Failure to agree 
will be a dispute under the Disputes clause. 
The Government may withhold from these 
amounts any sum the Contracting Officer 
determines to be necessary to protect the 
Government against loss because of 
outstanding liens or claims of former lien 
holders. 

(g) If, after termination, it is determined 
that the Contractor was not in default, ur that 
the default was excusable, the rights and 
obligations of the parties shall be the same-as 
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if the termination had been issued for the 
convenience of the Government. 

(h) The rights and remedies of the 
Government in this clause are in addition to 
any other rights and remedies provided by 
law or under this contract. 


(End of Clause) 


1352.217-109 Insurance requirements. 
As prescribed in 1317.7001(b), insert 
the following clause: 


Insurance Requirements (CAR 1352.217-109) 
(Jan. 1987) 


(a) The Contractor shall procure and 
thereafter maintain the following insurance: 

(1) Ship repairer’s legal liability insurance 
to insure the risks described in paragraph (b) 
of the Liability and Insurance clause. This 
insurance shall be for $300,000. 

(2) Comprehensive general liability 
insurance and automobile insurance to insure 
the risks described in paragraph {c) of the 
Liability and Insurance clause. This 
insurance shall be for $300,000 on account of 
any one accident or occurrence with respect 
to each vessel, boat, and/or barge upon 
which work is performed. The Contractor 
shall cause the Government to be named as 
an additional insured under any and all 
liability insurance policies. 

(3) Full coverage in accordance with the 
State Workmen’s Compensation law; and 

(4) Full coverage in accordance with the 
United States Longshoremen’s and Harbor 
Worker's Act. 

(b) As evidence that it has obtained the 
insurance specified in (a) above, the 
Contractor shall furnish the Contracting 
Officer with a certificate or certificates 
executed by an agent of the insurer 
authorized to execute such certificates. Such 
certificates shall be furnished prior to 
commencement of the work. Each certificate 
shall state that (name of insurer) has insured 
(name of Contractor) awarded contract 
number for repair/alteration of 
(name of vessel) in accordance with the 
Liability and Insurance clause and the 
Insurance Requirements clause contained 
herein. Each certificate shall set forth that 
each policy of insurance represented thereby 
will expire on (date) and that each such 
policy contains the following clause: 

“It is agreed that in the event of 
cancellation, or any material change in the 
policy adversely affecting the interest of the 
Government in this insurance 30 days prior 
written notice will be given to the 
Contracting Officer.” 


(End of Clause) 


1352.217-110 Guarantees. 


As prescribed in 1317.7001(c), insert 
the following clause: 


Guarantees (CAR 1352.217-110) (Jan. 1987) 


In case any work done or materials 
furnished by the Contractor under this 
contract on or for any vessel or the 
equipment thereof shall, within 90 days from 
the date of redelivery of the vessel by the 
Contractor, prove defective or deficient, such 
defects or deficiencies shall, as required by 
the Government in writing, be corrected and 
repaired by the Contractor or at Contractor 


expense to the satisfaction of the Contracting 
Officer. However, the Government shall be 
entitled to rely upon any guarantee secured 
by the Contractor or any subcontractor 
covering work done on materials furnished 
which exceeds the 90-day period until the 
expiration. Also, with respect to any 
individual work item identified and listed as 
incomplete at the redelivery of the vessel, the 
guarantee period shall run from the date of 
completion of such item. If and when 
practicable, the Government shall afford the 
Contractor an opportunity to effect such 
corrections and repairs itself. But, when it is 
impracticable or undesirable to return it to 
the Contractor, or the Contractor fails to 
proceed promptly with any such repairs as 
directed by the Contracting Officer, the 
corrections and repairs shall be made at 
Contractor expense at other Government 
designated locations. Where corrections and 
repairs are to be made by other than the 
Contractor, due to non-return of the vessel to 
the Contractor, the Contractor's liability may 
be discharged by an equitable deduction in 
the price of the contract. The Contractor's 
liability shall only extend for an additional 
90-day guarantee period on those defects or 
deficiencies which it corrected and in no 
event to those for which payment was made. 
However, this clause does not limit the 
responsibility or relieve the liability of the 
Contractor under the Liability and Insurance 
clause. At the Contracting Officer's option, 
defects and deficiencies may be left in their 
uncorrected condition. In that event, the 
Contractor and the Contracting Officer shall 
agree on an equitable deduction from the 
contract price. If the Contractor and the 
Contracting Officer fail to agree upon an 
equitable deduction from the contract price, 
the dispute shall be determined in 
accordance with the Disputes clause. 


(End of Clause) 


1352.217-111 Temporary services. 


As prescribed in 1317.7001(d), insert 
the following clause: 


Temporary Services (CAR 1352.217-111) (Jan. 
1987) 


(a) Temporary services are services 
incidental to the performance of work which 
are required in the schedule or specifications 
to be provided by the contractor. Temporary 
services may include the furnishing of water, 
electricity, telephone service, toilet facilities, 
garbage removal, office space, parking 
places, or similar facilities as specified in the 
schedule or specifications. 

(b) If performance time is extended due to 
Government caused delay or causes beyond 
the control of both the contractor and 
subcontractor, and without the fault or 
negligence of either, the contractor shall have 
the right to request an equitable adjustment 
for providing temporary services in excess of 
the number of estimated days contained in 
the schedule. Any such equitable adjustment 
shall not exceed the amount obtained by 
multiplying the number of excess days by the 
contractor's unit price contained in the 
schedule for this item. 


(End of Clause) 
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1352.217-112 Self-insurance information. 
As prescribed in 1317.7001(e), insert 
the following provision: 


Self-Insurance Information (CAR 1352.217- 
112) (Jan. 1987) 

An offeror who proposes to self-insure for 
any or all of the risks set forth in the Liability 
and Insurance clause and the Insurance 
Requirements clause shal! submit satisfactory 
evidence to permit the Contracting Officer to 
determine that the offeror’s assets are 
sufficient for the risks set forth in such 
clauses. The offeror shall submit with its 
offer 2 certified copies of documents listing 
its assets and liabilities and other 
information deemed necessary by the offeror 
or required by the Contracting Officer. For 
approval of self-insurance under the State 
Workmen's Compensation Law and the 
United States Longshoremen’s and Harbor 
Workers’ Act, evidence of qualifications as a 
self-insurer under the applicable 
compensation statute must be furnished to 
the Contracting Officer. 

(End of Provision) 
[FR Doc. 87-2345 Filed 2-5-87; 8:45 am] 


BILLING CODE 3510-17-M 


INTERSTATE COMMERCE 
COMMISSION 


49 CFR Part 1043 
[Ex Parte No. MC-178] 


Investigation Into Motor Carrier 
Insurance Rates 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Final rules. 


SUMMARY: In response to a review of the 
initial comments received in this 
proceeding, and to provide 
contemporary guidance to applicants 
who wish to apply to self-insure against 
bodily injury and property damage 
claims, the Commission proposed to 
amend 49 CFR 1043.5(a) to include 
guidelines as to the type of information 
applicants for self-insurance should 
submit with the Form B.M.C. 40 
application. Because of the serious 
nature of insurance-related economic 
and operational problems facing the 
motor carrier industry today, we 
adopted the proposed changes as 
interim rules to help provide the 
Commission with relevant information 
about carrier-applicants’ abilities to 
indemnify claimants under insurance 
plans that do not rely primarily on 
commercial insurers. Comments were 
received and evaluated. Minor 
modifications were made to the interim 
rules based on these comments. The 
Commission now adopts the modified 
interim rules as final rules. The interim 
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rules will remain in effect until the 
effective date of the final rules. 


EFFECTIVE DATE: The rules are effective 
March 2, 1987. 


FOR FURTHER INFORMATION CONTACT: 


Mark §S. Shaffer (202) 275-7805 
or 
Louis E. Gitomer (202) 275-7691 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission decision. To purchase a 
copy of the full decision, write to T.S. 
InfoSystems, Inc., Room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 


Energy and Environmental 
Considerations 


This action will not significantly affect 
either the quality of the human 
environment or conservation of energy 
resources. 


Regulatory Flexibility Analysis 


The Commission certifies that 
adoption of these interim rules will not 
have a significant impact on a 
substantial number of small entities. 
They do not require small entities to do 
anything substantially different in 
applications under 49 CFR 1043.5 than 
already is required. The interim rules 
suggest the types of evidence that 
should be presented, and clarify the 
approach the Commission will take in 
evaluating self-insurance applications. 
To the extent that the revised approach 
to reviewing self-insurance applications 
encourages use of this alternative 
security mechanism by small carriers, 
this proceeding may have a beneficial 
impact on their ability to meet the 
require d financial security obligations. 


List of Subjects in 49 CFR Part 1043 


Insurance, Motor carriers, Surety 
bonds. 


Decided: January 20, 1987. 

By the Commission, Chairman Gradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. Vice Chairman 
Lamboley dissented in part and will submit a 
separate expression at a later date. 

Noreta R. McGee, 


Secretary. 


Appendix 
Title 49 of the CFR is amended as 
follows: 


PART 1043—SURETY BONDS AND 
POLICIES OF INSURANCE 


1. The authority citation for 49 CFR 
Part 1043 is revised to read as follows: 


Authority: 49 U.S.C, 10101, 10321, 11701, 
10927; 5 U.S.C. 553. 


2. Paragraph (a) of § 1043.5 is revised 
as follows: 


§ 1043.5 Qualifications as a self-insurer 
and other securities or agreements. 

(a) As a self-insurer. The Commission 
will consider and will approve, subject 
to appropriate and reasonable 
conditions, the application of a motor 
carrier to qualify as a self-insurer, if the 
carrier furnishes a true and accurate 
statement of its financial condition and 
other evidence that establishes to the 
satisfaction of the Commission the 
ability of the motor carrier to satisfy its 
obligation for bodily injury liability, 
property damage liability, or cargo 
liability. Application Guidelines: In 
addition to filing Form B.M.C. 40, 
applicants for authority to self-insure 
against bodily injury and property 
damage.claims should submit evidence 
that will allow the Commission to 
determine: 
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(1) The adequacy of the tangible net 
worth of the motor carrier in relation to 
the size of operations and the extent of 
its request for self-insurance authority. 
Applicant should demonstrate that it 
will maintain a net worth that will 
ensure that it will be able to meet its 
statutory obligations to the public to 
indemnify all claimants in the event of 
loss. 

(2) The existence of a sound self- 
insurance program. Applicant should 
demonstrate that it has established, and 
will maintain, an insurance program that 
will protect the public against all claims 
to the same extent as the minimum 
security limits applicable to applicant 
under § 1043.2 of this part. Such a 
program may include, but not be limited 
to, one or more of the following: 
Irrevocable letters of credit; irrevocable 
trust funds; reserves; sinking funds; 
third-party financial guarantees, parent 
company or affiliate sureties; excess 
insurance coverage; or other similar 
arrangements. 

(3) The existence of an adequate 
safety program. Applicant must submit 
evidence of a current “satisfactory” 
safety rating by the United States 
Department of Transportation. Non- 
rated carriers need only certify that they 
have not been rated. Applications by 
carriers with a less than satisfactory 
rating will be summarily denied. Any 
self-insurance authority granted by the 
Commission will automatically expire 30 
days after a carrier receives a less than 
satisfactory rating from DOT. 

(4) Additional information. Applicant 
must submit such additional information 
to support its application as the 
Commission may require. 


* * * * * 


[FR Doc. 87-2497 Filed 2-5-87; 8:45 am] 
BILLING CODE 7035-01-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 890 


Guidelines for Participating in the 
Federal Employees Heaith Benefits 


Program 


AGENCY: Office of Personnel 
Management. 
ACTION: Proposed rulemaking. 


summMany: The Office of Personnel 
Management (OPM) is proposing revised 
regulations in response to requests for 
guidance from health benefits plans 
applying for participation in the Federal 
Employees Health Benefits (FEHB) 
Program. These regulations would 
outline the criteria used in considering 
applications by comprehensive medical 
plans, identify the areas on which OPM 
focuses its review, and address the 
distinctions drawn between the 
Department of Health and Human 
Services (HHS)-certified Health 
Maintenance Organizations (HMOs) 
and those plans that are not so certified. 
DATE: Comments must be received on or 
before April 7, 1987. 

ADDRESS: Written comments may be 
sent to Reginald M. Jones, Jr., Assistant 
Director for Retirement and Insurance 
Policy, Retirement and Insurance Group, 
Office of Personnel Management, P.O. 
Box 57, Washington, DC 20044, or 
delivered to OPM, Room 4351, 1900 E 
Street, NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
John Ray, 632-3772. 

SUPPLEMENTARY INFORMATION: OPM 
periodically accepts applications from 
Comprehensive Medical Plans (CMPs), 
often called HMOs, for participation in 
the FEHB Program. The law (5 U.S.C. 
Chapter 89) and current regulations 
state minimum requirements for 
Program participation. Subpart B of 5 
CFR Part 890 contains OPM’s specific 
requirements for FEHB Program 
participation, while general 
requirements to be met by all Federal 
Government contractors are contained 


in the Federal Acquisition Regulation 
(FAR) at 48 CFR Chapter 1. OPM has 
published proposed regulations, the 
Federal Employees Health Benefits 
Acquisition Regulations (FEHBAR), 
under the FAR System, which give 
further guidance on contracting with 
OPM under the FEHB Program. These 
regulations were published on July 30, 
1986 (51 FR 27384). We are now 
reviewing comments received before 
preparing final regulations. 

Over the years, OPM has received 
inquiries from plans seeking or 
investigating participation in the FEHB 
Program as to the criteria used in the 
application review process. To assist 
those CMPs/HMOs desiring entry into 
the FEHB Program, OPM is proposing 
these regulations to describe the criteria 
considered during the application 
review process. 

OPM recognizes that the field of 
alternative health care delivery systems 
is a dynamic one. HMOs can, and do, 
follow a wide variety of acceptable 
paths toward success. Because of the 
variety of ways in which CMPs/HMOs 
approach the design and management of 
prepaid health plans, OPM has provided 
as much latitude in its review of 
applicant plans as the FEHB law and 
sound management practices permit. 
OPM's primary concern in the review 
process is to ensure that the health 
benefits carriers it contracts with have 
the experience, the financial stability, 
and the professional capability to 
perform effectively. 

HHS has, for many years, 
administered the provisions of title 42 of 
the U.S. Code and Title 42 of the Code of 
Federal Regulations, both of which 
address the requirements for health care 
plans to become qualified for purposes 
of the Federal Health Maintenance 
Organization Act. As part of that 
qualification process, health care plans 
are required to submit extensive 
documentation to HHS to demonstrate 
(1) the soundness of the plan's 
infrastructure; (2) the capability of the 
plan’s management team; (3) that 
arrangements are in place for the health 
care delivery system to provide 
necessary services; and (4) the fiscal 
viability to sustain plan operations in 
the future. These are many of the same 
attributes OPM looks for in applicants to 
the FEHB Program. Therefore, in the 
future, health care plans applying for 
participation in the FEHB Program who 
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have been certified as HMOs by HHS at 
the time of application to OPM, and 
whose qualification status is not under 
active review by HHS, will need to 
submit only an abbreviated application 
to OPM to demonstrate compliance with 
FEHB statutory requirements and 
Program concerns. The extent of the 
data and documentation to be submitted 
by HHS-certified HMOs, as well as by 
non-certified health care plans, for a 
particular review cycle may be obtained 
by writing directly to the Prepaid Plans 
Division, Office of Insurance Programs, 
Retirement and Insurance Group, Office 
of Personnel Management, Washington, 
DC 20415. 

These regulations OPM is proposing 
would become a part of § 890.203 of 
Title 5 of the Code of Federal 
Regulations. Section 890.203(a)(1) 
currently addresses the technical 
procedures for making application to the 
FEHB Program. The proposed revisions 
to paragraph (a)(2) would address 
certain mandatory requirements for all 
plans. The paragraphs added to 
§ 890.203(a) would provide greater detail 
as to how the FEHB law and regulations 
are applied in the application review 
process. Part of the proposed regulation 
would replace the current language of 
§ 890.203(a)(2}, which addresses 
applications by employee organization 
plans for a period of time that expired 
January 1, 1980; this language is, 
therefore, obsolete. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 


I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because the regulation is a statement of 
application review criteria already in 
effect and announces reduced 
requirements for some categories of 
applicants to the FEHB Program. 


List of Subjects in 5 CFR Part 890 


Administrative practice and 
procedures, Claims, Government 
employees, Health insurance, 
Retirement. 
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U.S. Office of Personnel Management. 


ordingly, OPM proposes to amend 
5 CFR Part 890 as follows: 


PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 


1. The authority citation for Part 890 
continues to read as follows: 


Authority:.5 U.S.C. 8913; Sec. 890.102 also 
issued under 5 U.S.C. 1104 and sec. 3{5) of 
Pub. L, 95-454, 92 Stat. 1112; Sec. 890.301 also 
issued under 5 U.S.C 8905{b); Sec. 890.302 
also issued under 5,U.S.C. 8901(5).and 5 
U.S.C. 8901{9); Sec. 890.701 also issued under 
5 U.S.C. 8902(m){2); Subpart H also issued 
under Title I of Pub. L. 98-615, 98 Stat. 3195, 
and Title 11 of Pub. L. 99-251. 


2. In § 890.203, paragraph (a)(2) is 
revised and paragraphs (a) (3) and (4) 


are added to read as follows: 


§ 890.203 Application for approval of, and 
proposal of amendments to, health benefits 
plans. 


sa * 


(a) 

(2) OPM may approve such 
comprehensive medical plans as, in the 
judgment of OPM, may be in the best 
interest of employees and annuitants 
enrolled in the Program. In addition to 
specific requirements set forth in 5 
U.S.C. chapter 89, in chapter 1 and other 
relevant portions of Title 48 of the Code 
of Federal Regulations, and in other 
sections of this part, to be approved, an 
applicant plan must actually be 
delivering medical care at the time of 
application; must be in compliance with 
applicable state licensing and operating 
requirements; must not be a Federal, 
state, local, or territorial governmental 
entity; and must not be debarred, 
suspended, or ineligible to participate in 
Government contracting or 
subcontracting for any reason, including 
fraudulent health care practices in other 
Federal health care programs. 

(3) Applications must identify those 
individuals who have the legal authority 
and responsibility to enter into and 
guarantee contracts. The applications 
will be reviewed for evidence of 
substantial compliance with the 
following standards: 

(i) Health plan management: Stable 
management with experience pertinent 
to the prepaid health care provider 
industry; sufficient operating experience 
to enable OPM to realistically evaluate 
the plan’s past and expected future 
performance; 

(ii) Marketing: A rate of enrollment 
that ensures equalization of income and 
expenses within projected timeframes 
and sufficient subscriber income to 
operate within budget thereafter; 


enrollment dispersed among groups such 
that there is not a concentration o 
enroliment with one or a few groups so 
that the loss of one or more contracts by 
the carrier would not jeopardize its 
financial viability; feasible projections 
of future enrollment and employer 
distribution, as well as the potential 
enrollment area for marketing purposes; 

(iii) Health care delivery system: A 
health care delivery system providing 
reasonable access to and choice of 
quality primary and specialty medical 
care throughout the service area; 
specifically, in the individual practice 
setting, contractual arrangements for the 
services of a significant number of 
primary care and specialty physicians in 
the service area; and in the group 
practice setting, compliance with 5 
U.S.C. 8903(4}(A) preferably 
demonstrated by full-time providers 
specializing in internal medicine, family 
practice, pediatrics, and obstetrics/ 

ecology; and 

(iv) Financial condition: 
Establishment of firm budget projections 
and demonstrated success in meeting or 
exceeding those projections on a regular 
basis; evidence of the ability to sustain 
operation in the future and to meet 
obligations under the contract OPM 
might enter into with the plan; clearly 
specified committed funding to see the 
plan to.an expected break-even point 
including a sufficient amount for 
unexpected contingencies; adequate 
current and projected funding, such as 
estimated premium income or 
commitment from sponsorship by a 
mature stable entity outside the plan; - 
insolvency protection, such as stop-loss 
reinsurance services and agreements 
with all plan providers that they will 
hold members harmless if, for any 
reason, the plan is unable to pay its 
providers. 

(4) A comprehensive medical plan 
that has been certified as a qualified 
Health Maintenance Organization 
(HMO) by the Department of Health and 
Human Services (HHS) at the time of 
application to OPM, and whose 
qualification status is not under active 
review by HHS, will need to submit only 
an abbreviated application to OPM. The 
extent of the data and documentation to 
be submitted by an HHS-certified HMO, 
as well as by a non-certified plan, for a 
particular review cycle may be obtained 
by writing directly to the Prepaid Plans 
Division, Office of Insurance Programs, 
Retirement and Insurance Group, Office 
of Personnel Management, Washington, 
DC 20415. 


* * * * * 


[FR Doc. 87-2456 Filed 2-5-87; 8:45 am] 
BILLING CODE 6325-01-M 
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DEPARTMENT OF AGRICULTURE 
Food and Nutrition Service 
7 CFR Parts 272 and 277 


Food Stamp Program; Automation of 
Data Processing (ADP) Model Pian 


AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This action proposes a model 
plan and requirements for State agency 
plans for the comprehensive automation 
of data processing (ADP) and 
computerization of information systems 
under the Food Stamp Program, as 
required by the Food Security Act of 
1985. State agencies must begin to 
implement their plans by-October 1, 
1988. 


DATE: Comments on this proposed 
rulemaking must be received on or 
before March 23, 1987 to be assured of 
consideration. 

ADDRESS: Comments should be 
submitted to Thomas O'Connor, 
Supervisor, State Management Section, 
Administration and Design Branch, 
Program Development Division, Food 
and Nutrition Service, USDA, 22302. All 
written comments will be open to public 
inspection during regular business hours 
(8:30 a.m. to 5:00 p.m. Monday through 
Friday) at 3101 Park Center Drive, 
Alexandria, Virginia, Room 706. 

FOR FURTHER INFORMATION CONTACT: 
Questions regarding this proposed 
rulemaking should be directed to Mr. 
O'Connor at the above address or by 
telephone at (703) 756-3385. 


SUPPLEMENTARY INFORMATION: 
Classification 
Executive Order 12291 


The Department has reviewed this 
action under Executive Order 12291 and 
Secretary’s Memorandum No. 1512-1. it 
has been determined that this action 
would not result in an annual effect on 
the economy of $100 million or more; 
and it will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Therefore, the Department has 
classified this action as “not major”. 


Executive Order 12372 


The Food Stamp Program is listed in 
the Catalogue of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the Final rule related 
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Notice to 7 CFR Part.3015, Subpart V (48 
FR 29115), this program is excluded from 
the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 


Regulatory Flexibility Act 


This action has also been reviewed in 
relation to the requirements of the 
Regulatory Flexibility. Act of 1980 (Pub. 
L. 96-354, 94 Stat. 1164, September 19, 
1980). Robert E. Leard, the 
Administrator of the Food and Nutrition 
Service (FNS), has certified that this 
action will not have a significant 
economic impact ona substantial 
number of small entities. The action 
simply results in development of a 
model plan and State agency plans 
which will improve the efficiency and 
cost effectiveness of State automated 
data processing and information 
retrieval systems. 


Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting and recordkeeping 
provisions that are included in this 
proposed rule will be submitted for 
approval to the Office ef Management 
and Budget (OMB). They are not 
effective until OMB approval has been 
obtained. 


Background 


On December 23, 1985, the Congress 
enacted Pub. L. 99-198, the Food 
Security Act of 1985. Section 1537 of that 
law adds a new section 11{0) to the 
Food Stamp Act of 1977, as amended. 
Section 11(0) contains several 
provisions relating to computerization. 
First, there is a requirement that the 
Secretary develop a model plan. Second, 
there is a requirement that the State 
agencies submit their own plans for 
computerization. Third, the Secretary is 
required to report to Congress his 
evaluation of the degree and sufficiency 
of each State agency's automated data 
processing (ADP) and computerized 
information systems (CIS). Fourth, the 
Secretary can require corrective action 
on the part of the State agencies and can 
withhold State agency administrative 
funds for failure to comply. 


1. Detailed Requirements of the Statute 


a. Subsection 11(0}(1). Subsection 
11{0)(1) requires that the Secretary of 
Agriculture develop a model plan for the 
comprehensive automation of data 
processing and computerization of 
information systems under the Food 
Stamp Program (FSP). The model plan 
may include intake procedures, 
eligibility determinations and . 


calculation of benefits, verification 
procedures, coordination with related 
Federal and State programs, issuance, 
reconciliation procedures, generation of 
notices, and program repo: ; 

In developing the plan, the tary 
is required to take into account ADP and 
information systems already in the 
States and to be consistent with these. 
The Secretary is also required to 
ne the plan ~_ consultation with 
an advisory group of State agencies. 

The model plan must be published as 
a proposal in the Federal Register and 
public comments must be taken into. 
— prior to publishing a final 
plan. 

b. Subsection 11(0)(2). Subsection 
11{o0)(2) provides for the first step of a 
State planning and evaluation process. 
That is, by October 1, 1987, each State 
agency must develop and submit their 
own plans for the use of automated data 
processing and information retrieval 
systems to administer the Food Stamp 
Program. State plans must take the 
Secretary's model plan into 
consideration, and they must provide 
timeframes for completion of various 
activities. The statute provides that in 
the event a State agency already has a 
sufficient ADP and information retrieval 
system, then the Secretary may permit 
the State agency to submit a plan that 
reflects the State agency's existing 
system. 

c. Subsection 11(0})(3). Subsection 
11(0)(3) provides for the second step in 
the State planning and evaluation 
process. Under it, the Secretary will 
review all of the State agencies’ plans 
and send a report to the Congress on 
that review by April 1, 1988 and 
periodically thereafter. In these reports, 
the degree and sufficiency of each State 
agency's ADP and CIS, including the 
State agencies’ plans will be evaluated. 
The reports will also include an analysis 
of the additional steps needed for the 
State agencies to achieve efficient and 
cost-effective ADP and CIS. Consistent 
with the legislative history (House 
Report 99-271 on H.R. 2100, September 
13, 1985, p. 163), the Secretary would not 
require State agencies to have computer 
systems identical to the model plan 
itself, or even as sophisticated as the 
model plan. The Secretary could 
approve ADP/CIS efforts that fell short 
of the model plan, although he could 
mandate computerization if he thought it 
necessary. 

d. Subsection 11(0)(4). According to 
subsection 11(0)(4), the Secretary may 
require a particular State agency to 
undertake specific actions to rectify 
shortcomings in its administration of the 
FSP, except where such action would 
displace existing State initiatives. The 
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Secretary may also require specified 
steps toward automated data processing 
systems if “the Secretary finds that in. 


. the absence of such systems, there will 


be program accountability or integrity 
problems that will substantially affect 
the administration of the Food Stamp 
Program in: the State.” 

e. Subsection 11(0)(5). Subsection 
11(0)(5) requires State agencies to begin 
to implement their ADP/CIS Plans by © 
October 1, 1988. It also requires State 
agencies to meet the time schedules for 
various activities set forth in their plans. 
However, the Secretary may extend 
these deadlines, as appropriate, if the 
State agency has made a good faith 
effort to meet them. 

Section 1537 authorizes the Secretary 
to withhold administrative funds which 
the State agency would otherwise be 
entitled to if the State agency does not 
automate sufficiently and effectively. 

The amended statute retains the pre- 
existing enhanced funding authority for 
certain automation activities. (7.U.S.C. 
2025(g)) 


2. Initial FNS Considerations 


FNS initially determined that the 
model plan be a guide or tool for FNS 
and the State agencies themselves in 
developing computerized systems and 
assessing automation activities and 
needs. In keeping with the 
Congressional mandate to take into 
account and remain consistent with 
existing ADP and information systems, 
FNS wanted the plan to be realistic and 
attainable by State agencies which 
already had efficient and effective 
computer systems. Accordingly, FNS 
determined that there were several 
options for model plan development: 
general standards, a comprehensive and 
specific plan, ora combination of these. 


3. Advisory Committee 
Recommendations 


In accordance with the requirements 
of the statute, the Secretary appointed 
an Advisory Committee to advise him 
concerning the model plan. The 
Advisory Committee consisted of 
representatives from the Colorado, New 
Jersey, Ohio, South Carolina, Texas, and 
Vermont State agencies. Committee 
members represented a cross section of 
the States and included State persons 
who had primarily FSP expertise and 
others who had primarily ADP 
expertise. Their States included a 
balance of large ‘and small States, urban 
and rural States, State-administered and 


‘ county-administered programs, and 


programs which were already 
computerized and those which were just 
beginning to computerize. 





A major concern of the Advisory 
Committee was that State agencies be 
allowed sufficient flexibility to design. 
automation systems which most 
appropriately met their needs. They 
viewed automation as one of a number, . 
of approaches to resolving 
programmatic problem areas, noting that 
a manual system for some program 
areas could meet a given State agency's 
needs just as efficiently as a more 
automated system. They also noted that 
several State agencies which were 
highly automated had high error rates, 
while some State agencies with low 
error rates were not highly automated. 
Thus, they recommended against a 
comprehensive and specific plan, noting 
that State agencies desiring this type of 
input could obtain ideas for computer 
development by consulting with other 
State agencies. 

The option the Committee 
recommended for model plan 
development was similar to the general 
standards option the Department had 
already identified. The Committee 
recommended that the Department use 
an updated version of section 277.18 of 
the current regulations (7 CFR 277.18) as 
the basis for the model plan. 

The Committee recommended that the 
standards in section 277.18 be used as 
part of a two-step model plan process. 
All State agencies would be required to 
complete. the first step of the process. 
Under it, each State agency would 
develop and submit to the Secretary a 
“plan”. This plan would consist of a 
report which describes their operations 
in accordance with nine general criteria 
(which would serve as possible 
indicators of the need for automation). 
FNS would use the criteria to evaluate 
each State agency's plan, as well as its 
administration of the FSP as a whole. 

If the State agency “passed” the first 
step of the model plan process, that 
would be considered evidence that they 
did not have substantial problems that 
automation could correct, so there 
would not be a need to undergo the 
second step of the model plan process. 

State agencies which did not “pass” 
the first step would proceed to the 
second step of the model plan process. 
During it, the FNS Regional Office and 
the State agency would attempt to 
identify the most appropriate means to 
solve the State agency's problem. The 
model plan (consisting of § 277.18) 
would be consulted to determine 
whether or not an automated solution to 
the State agency’s particular problem 
was appropriate. If the State agency and 
FNS agreed upon an automated solution, 
the State agency would then submit an 
Advance Planning Document (APD) and, 
if desired, request enhanced funding and 
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take whatever additional steps were 
necessary to implement.the solution. No 
State agency would be required to 
implement any. part of the model plan 
unless it had been-demonstrated that a 
specific and severe problem existed in.a 
given area, and that an automated 
solution was most appropriate under the 
circumstances. 


4, FNS Analysis of Advisory Committee 
Recommendations 


FNS agrees with the Advisory 
Committee that the Congress did not 
intend to mandate computerization in 
and of itself but to tie it to certain 
management aspects of the program and 
to work toward the correction of 
management problems. H. Report 99-271 
on H.R. 2100, September 13, 1985, p. 163, 
states: 


. the Committee does not foresee that 
the limited authority provided under the bill 
to the Secretary to mandate computerization 
in States with substantial accountability or 
integrity problems will result in the mandate 
of the model computer plan in any such State. 
The Secretary's ability to mandate the use of 
computers is intended to be limited to 
specific severe problems in a State’s 
administration of the food stamp program. 
The computer mandate should apply only to 
the extent necessary to fix the particular 
problem in any given State. At least initially, 
the Secretary's mandate of computerization 
in any State would be based on findings in 
the written evaluation and analysis of each 
State computer operations... . 


FNS also agrees that the Congress did 
not mandate a particular approach to 
computerization. House Report 99-271 
on H.R. 2100, September 13, 1985, p. 162- 
163, states: 

The idea is to set a blueprint for where 
computerization is most appropriate, without 
mandating that any particular approach or 
system be utilized. The model plan should be 
flexible enough to accommodate the many 
differing computer systems and needs of the 
various States and localities. 


Thus, FNS supports the Committee’s 
recommendation to use § 277.18 as the 
basis for the model plan. The portion of 
§ 277.18 recommended for use by the 
Advisory Committee is § 277.18(c). This 
subsection contains program functional 
standards, which consist of the 
minimum program standards which 
State agencies must meet in order to 
receive enhanced funding for ADP. They 
include certification; issuance, 
reconciliation, and reporting; and 
general standards. In the certification 
area they include, but are not limited to, 
areas such as determining eligibility, 
calculating benefits, and identifying 
pertinent information with which to 
determine eligibility and calculate 
benefits. In the ssuance, reconciliation, 
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and reporting area, they include,:but are 
not limited to, areas such as generating 
authorizations for benefits in issuance 
systems employing ATPs, direct mail, or 
on-line issuance and storing all 
Household Issuance Record (HIR) 
information; providing for reconciliation 
of all transacted ATP’s to the HIR 
masterfile; and generating data 
necessary to meet federal issuance, 
reconciliation, and reporting 
requirements. In the general area they 
include, but ‘are not limited to, 
performing all activities necessary to 
meet the timeliness requirements 
established by FNS and allowing for 
reprogramming to implement regulatory 
and other changes, including a testing 
phase, to meet implementation 
deadlines. Using § 277.18(c) will provide 
State agencies with the maximum 
amount of flexibility—a major concern 
of the Committee—and will enable State 
agencies to tailor their automation plans 
to the needs of their individual States. In 
order to maximize the effectiveness of 

§ 277.18 for this purpose, however, the 
Department is proposing to make 
several technical changes. 

First, the program functional 
standards in § 277.18(c) will be modified 
to specify that every aspect of the 
Program must be automated. However, 
recognizing that automation is not 
always the best solution to program 
management problems, State agencies 
may, with FNS approval, elect to 
continue to use a mantral system where 
the circumstances of the individual State 
agency would dictate that that would be 
most appropriate. Second, language will 
be added to specify that Income and 
Eligibility Verification System (IEVS) 
requirements must be met. Third, the 
program functional standards will be 
removed from § 277.18 and placed into 
§ 272.2, the portion of the regulations 
concerning State plans. Fourth, language 
will be added specifying that the 
confidentiality of data must be 
safeguarded, appropriate security 
standards must be adhered to, and 
efforts must be made to appropriately 
coordinate with other State and Federal 
programs. Fifth, language will be added 
to provide for the eventual capability to 
directly transmit data to FNS. Finally, 
the appropriate portions of § 277.18 will 
be cross referenced to § 272.2. 

In order to meet the requirements of 
the statute to provide a report to 
Congress on the degree and sufficiency 
of each State agency’s automation 
efforts, (section 1537(0)(3) of the Food 
Security Act of 1985, Pub. L. 99-198), the 
Department is proposing that State 
agencies provide certain information 
(§ 272.2). The Department proposes 





(§ 272.10) that State agencies include, as 
part of their State plans, a statement of 
their planned automation activities, 
including timeframes. The statement 
would have to address the automation 
of each area specified in the new model 
plan. This, along with other information 
that will be available, will supply FNS 
with enough information to complete the 
required report. 

As suggested by the Advisory 
Committee, the Department is 
recommending that State agencies 
consult with one another as they 
develop their automation plans. (State 
agencies may request the FNS Regional 
Offices to recommend the names of 
State agencies who they ought to 
consult.) For proper and efficient State 
administration, the Department is 
seeking comments as to whether State 
agencies should use these consultations 
to maximize the extent to which 
computer systems are transferred or 
adapted from one State to another, 
rather than new systems being created. 
If the State agency’s plans for 
automation under the model plan would 
use any method other than transfer, the 
Department is proposing to require that 
the State agency show that it consulted 
with State agencies that were similar to 
it in terms of geographic size, urban or 
rural character, number of participants, 
and type of administration—county or 
State administered. They must also 
provide a specific justification of why a 
transfer would not be cost effective. 
Some common reasons cited by State 
agencies in opposition to transfer 
include: {1) The State agency is required 
to use a central data processing facility 
and the (otherwise) transferable system 
is incompatible with it; (2) the State 
agency's data base management 
software is incompatible with the 
transferable system; (3) the State 
agency's ADP experts are not familiar 
with the software/hardware used by the 
transferable system and acquiring new 
expertise would be expensive; (4) the 
transferable system is interactive or 
uses “generic” caseworkers, the 
receiving State agency does not and it 
would be expensive to make necessary 
modifications; and {5) transfer would 
provoke disputes with the State 
agency's personnel union. Existence of 
these and similar problems is 
insufficient justification for rejecting 
transfer or adaptation. Barriers to 
transfer cited in State plans must be 
accompanied by an analysis comparing 
the cost of overcoming the problem to 
the cost of developing a new system. 

FNS will be glad to make available a 
comprehensive automation blueprint for 
those State agencies desiring one. This 


blueprint is the Functionally Automated 
Client Transaction System {FACTS) 
which was developed by FNS over the 
past year. As a document, FACTS 
contains a written narrative, flow 
charts, a listing of required data 
elements, and a checklist for detailed 
review of an individual State agency's 
system by State or Federal reviewers. It 
is, in effect, a detailed model or 
blueprint for States to use in developing 
Statewide automated program systems 
(including on-line certification, editing, 
and issuance). As a system, it was an 
independent effort by FNS that was 
undertaken prior to the enactment of the 
Food Security Act in order to provide 


State agencies with technical assistance. 


It is roughly analogous to a similar effort 
undertaken by the Department of Health 
and Human Services in connection with 
FAMIS (Family Assistance Management 
Information System), but without 90 
percent Federal funding. (Interested 
persons should send their requests for 
the FACTS document to the address 

—_ at the beginning of this proposed 

e.) 

The combination of utilizing portions 
of § 277.18 and making available the 
FACTS document means that State 
agencies will have the maximum 
flexibility as well as the maximum 
technical assistance. 

The Secretary is not authorized to tie 
compliance with the model plan to 
enhanced funding. However, State 
agencies may nevertheless be entitled to 
enhanced funding to implement their 
ADP/CIS Plans. Enhanced funding 
authority will continue to be treated in 
the same manner and for the same 
reasons as currently used. That is, State 
agencies must undergo the APD process 
outlined in § 277.18; and they can 
receive enhanced funding for the 
planning, design, development or 
installation of approved ADP and CIS. 


A. Procedures for Submission of Plans 
($§ 272.2 and 272.10) 


In the interest of facilitating the 
transmission of information required 
under subsection 11(0)(2), FNS is 
proposing that State agencies be 
required to submit their ADP/CIS Plans 
as an addendum to their State Plans of 
Operation required to be submitted 
under § 272.2 of the FSP regulations. In 
substance, these ADP/CIS Plans will 
consist of State agency plans for 
automating the areas specified in the 
model plan, including their timeframes 
for completion of their planned 
automation activities. If a State agency 
is not planning to automate some of the 
areas specified in the model plan 
because the automation would not be 
cost effective, or for other reasons, then 
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it should include the reasons for not 
automating these areas in the ADP/CIS 
Plan. In order to prevent duplication of 
efforts, FNS is authorizing State 
agencies to substitute their complete 
and accurate Advance Planning 
Documents (APDs) for a portion, or all, 
of their State ADP/CIS Plans where 
appropriate. State agencies’ ADP/CIS 
Plans must be submitted by October 1, 
1987. 


B. Implemeniation (§ 272.1) 


Upon review and evaluation by FNS, 
the State agency may be required to 
submit additional information. 
Additional information will be required 
to be submitted if all areas included in 
the model plan are not addressed in an 
individual State agency plan, the 
information submitted is incomplete or 
unclear, there is not good reason for 
failure to automate a particular program 
area, or the timeframes for completion 
of various activities seem to be 
unrealistic. State agencies which fail to 
submit an approvable plan within 30 
days of receipt of FNS comments on 
their plans, or which fail to comply with 
the activities or timeframes set forth in 
their approved plans (unless extended 
by FNS) may be subject to disallowance 
of administrative funds as specified in 
§§ 276.4 and 277.16. State agencies 
which do not plan to automate some of 
the areas specified in the model plan 
will only have their ADP/CIS plans 
approved if the State agency has 
provided sufficient justification that it 
would not be cost effective to automate 
these areas. State agencies must begin 
to implement their approved plans by 
October 1, 1988. 


List of Subjects 
7 CFR Part 272 


Alaska, Civil rights, Food stamps, 
Grant programs—social programs, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 277 


Food stamps, Government 
procurement, Grant programs—social 
programs, Investigations, Reporting and 
recordkeeping requirements. 


Accordingly, Parts 272 and 277 are 
proposed to be amended as follows: 


1. The authority citations appearing 
after the table of contents for Parts 272 
and 277 continue to read as follows: 


Authority: 7 U.S.C. 2011-2029. 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


2. Section 272.2 is amended by: 
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a. Adding a new sentence at the end 
of paragraph (a)(2); 

. Adding a new paragraph (d)(1)(vi); 
an 

c. Adding a new paragraph (e)(8). 

The additions read as follows: 


§ 272.2 Plan of operation. 
(a) General Purpose and Content— 


(2) Content. * * * The ADP/CIS Plan 
is considered part of the State Plan of 
Operation but is submitted separately as 
prescribed under § 272.2(e)(7). 


* * * * 


(d) Planning Documents. 


(vi) ADP/CIS Plan as required by 
§ 272.10. 

(e). Submittal Requirements. * * * 
__ (8) ADP/CIS Plan. The ADP/CIS Plan - 
shall be signed by the head of the State 
agency and submitted to FNS by 
October 1, 1987. If FNS requests 
additional information to be provided in 
the State agency ADP/CIS Plan or if 
FNS requests that changes be made in 
the State agency ADP/CIS Plan, State 
agencies must. comply with FNS 
comments and submit an approvable 
ADP/CIS Plan within 30 days of their 
receipt of the FNS comments. 
Requirements for the plan are specified 
in § 272.10. 


* * * * * 


§ 272.9 [Reserved] 

3. Section 272.9 is added and reserved 
and a new § 272.10 is added to read as 
follows: 


§ 272.10 ADP/CIS Model Plan. 

(a) General Purpose and Content—({1) 
Purpose. All State agencies are required 
to appropriately and efficiently 
automate their food stamp program 
operations and computerize their 
systems for obtaining, maintaining, 
utillzing and transmitting information 
concerning the food stamp program. 
Appropriate and efficient automation 
levels are those which result in effective 
programs or in cost effective reductions 
in errors and improvements in 
management efficiency, such as 
decreases in program administrative 
costs. Thus, for some State agencies 
which operate exceptionally efficient 
and effective programs, a lesser degree 
of automation may be considered 
appropriate than in other State agencies. 
In order to determine the appropriate 
level of automation, each State agency 
shall develop an ADP/CIS Plan. 

(2) Content. In developing their ADP/ 
CIS Plans, State agencies shall include 
their plans for automating the areas 
specified in the model plan proposed in 


new § 272.10(b), including their 
timeframes for completion of any 
planned activities. State agencies 
planning additional automation must 
consult with other State agencies and 
with the appropriate FNS Regional 
Office in order to determine whether a 
transfer or modification of an existing 
system from another jurisdiction would 
be more efficient and cost effective than 
the development of a new system. State 
agencies planning automation using any 
method other than transfer, or State 
agencies planning to develop new 
systems must include a specific analysis 
of their consultations with other State 
agencies. The analysis must show that 
the State agencies they consulted were 
similar to them in terms of whether the 
States were urban or rural; whether the 
States’ programs were county- 
administered or State-administered, the 
geographic size of the States, and the 
size of the caseload in each State. In 
addition, State agencies rejecting 
transfer must provide a specific analysis 
describing barriers to transfer. Each 
barrier must be accompanied.by an 
analysis comparing the costs of 
overcoming the problem to the cost of 
developing a new system. Common 
reasons cited in opposition to transfer 
include: The State agency is required to 
use a central data processing facility 
and the (otherwise) transferable system 
is incompatible with it; the State 
agency’s data base management 
software is incompatible with the 
transferable system; the State agency's 
ADP experts are not familiar with the 
software/hardware used by the 
transferable system and acquiring new 
expertise would be expensive; the 
transferable system is interactive or 
uses “generic” caseworkers, the 
receiving State agency does not and it 
would be expensive to modify the 
existing system and/or procedures; and 
transfer would provoke disputes with 
the State agency's personnel union. 
Existence of these and similar problems 
is insufficient justification for rejecting 
transfer or adaptation. State agencies 
which do not plan to automate some of 
the activities proposed in § 272.10(b) 
shall include as part of their plans their 
reasons for not automating. These 
reasons must include a specific analysis 
and justification of why it would not be 
cost effective to automate particular 
program areas: State agencies which 
have Advance Planning Documents 
(APDs) which have been approved by 
FNS may update these APDs to take into 
account their actual operations and 
plans and resubmit these updated APDs 
for the appropriate portion of their State 
ADP/CIS Plans. 
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(b) Model Plan. In order to meet the 
requirements of the Act and ensure the 
efficient and effective administration of 
the program, a food stamp system, at a 
minimum, shall be automated in each of 
the following program areas, most of 
which were formerly included in 
§ 277.18(c). 

(1) Certification. (i) Determine 
eligibility and calculate benefits or 
validate the eligibility worker's 
calculations by processing and storing 
all casefile information necessary for 
the eligibility determination and benefit 
computation, (including but not limited 
to all household member's names, 
addresses, dates of birth, social security 
numbers, individual household 
members’ income by source: Earned and 
unearned, deductions, resources and 
household size). Redetermine or 
revalidate eligibility and benefits based 
on notices of change in households’ 
circumstances; 

(ii) Identify other elements that affect 
the eligibility of household members 
such as alien-status, presence of an 
elderly person in the household, or 
status of periodic work registration; 

(iii) Provide for an automatic cutoff of 
participation for households which have 
not been recertified at the end of their 
certification period; 

(iv). Notify the certification unit (or 
generate notices to households) of casés 
requiring Notices of: 

(A) Case Disposition, 

(B) Adverse Action and Mass Change, 
and 

(C) Expiration; 

(v) Prior to certification, crosscheck 
for duplicate cases for all household 
menbers by means of a comparison with 
food stamp records within the relevant 
jurisdiction; 

(vi) Meet the requirernents of the 
IEVS system of § 272.8. Generate notices 
to other appropriate programs on 
recipient eligibility, changes and 
referrals; 

(vii) Provide the capability to effect 
mass changes: Those initiated at the 
State level, as well as those resulting 
from changes at the Federal level 
(eligibility standards, allotments, 
deductions, utility standards, SSI, 
AFDC, SSA benefits); 

(viii) Identify cases where action is 
pending or follow-up must be pursued, 
for example, households with 
verification pending or households 
containing disqualified individuals or a 
striker; 

(ix) Calculate or validate benefits 
based on restored benefits or claims 
collection, and maintain a record of the 
changes made; 





(x) Store information concerning 
characteristics of all household 
members; 

(xi) Provide for Social Security 
enumeration for all required household 
members; and 

(xii) Provide for monthly reporting and 
retrospective budgeting as required. 

(2) Issuance, reconciliation and 
reporting. {i) Generate authorizations for 
benefits in issuance systems employing 
ATP’s, direct mail, or online issuance 
and store all Household Issuance 
Record {HIR) information including: 
name and address of household, 
household size, period of certification, 
amount of allotment, case type (PA or 
NA), name, address of authorized 
representative, and racial/ethnic data; 

{ii) Prevent a duplicate HIR from being 
established for presently participating or 
disqualified households; 

(iii) Allow for authorized under or 
over issuance due to claims collection or 
restored benefits; 

{iv) Provide for reconciliation of all 
transacted ATPs to the HIR masterfile. 
This process must incorporate any 
manually issued ATPs, account for any 
replacement or supplemental ATPs 
issued to a household, and identify 
cases of unauthorized and duplicate 
participation; 

(v) Provide a mechanism allowing for 
a household's redemption of more than 
one valid ATP in a given month; 

(vi) Generate data necessary to meet 
Federal issuance and reconciliation 
reporting requirements, and provide for 
the eventual capability of directly 
transmitting data to FNS including: 

(A) Jssuance: 

(1) FNS-253—Summary of mail 
issuance and replacement; 

(2) FNS-250—Reconciliation of 
redeemed ATPs with reported 
authorized coupon issuance. 

(B) Reconciliation: FNS-46—ATP 
Reconciliation Report. 

(vii) Generate data necessary to meet 
other reporting requirements and 
provide for the eventual capability of 
directly transmitting data to FNS, 
including: 

(A) FNS-101—Program participation 
by race; 

(B) FNS-209—Status of claims against 
households; and 

(C) FNS-388—Coupon issuance and 
participation estimates. 

(viii) Allow for sample selection for 
quality control reviews of casefiles, and 
for management evaluation reviews; 

(ix) Provide for program-wide 
reduction or suspension of benefits and 
restoration of benefits if funds later 
become available and store information 
a the benefit amounts actually 
issued; 


(x) Provide for expedited i issuance of 
benefits within timeframes; 

(xi) Produce and store a participation 
history covering three (3) year(s) for 
each household recei benefits; 

(xii) Provide for cut-off of benefits for 
households which have not been 
recertified on 

(xiii) Provide for the tracking, aging, 
and collection of recipient claims and 
preparation of the FNS-209, Status of 
Claims Against Households report. 

(3) General. The following functions 
must be part of an overall State agency 
system but they do not necessarily have 
to be automated: 

(i) All activities necessary to meet the 
various timeliness and data quality 
requirements established by FNS; 

{ii) All activities necessary to 
coordinate with other appropriate 
Federal and State programs, such as 
AFDC or SSI; 

(iii) All activities necessary to 
maintain the appropriate level of 
confidentiality of information obtained 
from applicant and recipient 
households; 

(iv) All activities necessary to 
maintain the security of automated 
systems to operate the Food Stamp 
Program; 

(v) Implement regulatory and other 
changes including a testing phase to 
meet implementation deadlines, 
generally within 90 days; 

(vi) Generate whatever data is 
necessary to provide management 
information for the State’s own use, 
such as caseload, participation and 
actions data; 

(vii) Provide support as necessary for 
the State’s management of Federal funds 
relative to Food Stamp Program 
administration, generate information 
necessary to meet Federal financial 
reporting requirements; and 

(viii) Routine purging of casefiles and 
file maintenance. 

(ix) Provide for the eventual direct 
transmittion of data necessary to meet 
Federal financial reporting 
requirements. 


PART 277—PAYMENTS OF CERTAIN 
ADMINISTRATIVE COSTS OF STATE 
AGENCIES 


In § 277.18: 

a. Paragraph (a)(2) is revised; 

b. Paragraph {c) is removed; and 

c. Paragraphs {d), {e), {f), (g), and (h) 
are redesignated as paragraphs ({c), (d), 
(e), (f) and (g). 


The revision reads as follows: 
§ 277.18 Establishment of an Automated 


(a) General. * * * 
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(2) Meet such conditions as prescribed 
in § 272.10{a)(3). 
* * * * * 

Dated: January 29, 1987. 
Robert E. Leard, 
Administrator. 
[FR Doc. 87-2435 Filed 2-5-87; 6:45 ace 
BILLING CODE 3210-30-M 


NUCLEAR REGULATORY 
COMMISSION 


10 CFR Part 50 


Technical Specifications for Nuclear 
Power Reactors 


AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Withdrawal of proposed rule. 


summary: The Commission is 
withdrawing a proposed rule published 
in the Federal Register on March 30, 
1982. In this rule, the Commission 
proposed amending its regulations in 
order to reduce the volume of Technical 
Specifications that are made part of an 
operating license, thereby reducing the 
number of changes which licensees have 
to submit to the NRC. The proposed 
approach was to split existing 
requirements between two documents, 
the plant Technical Specifications which 
would remain an appendix to the 
operating license and a separate set of 
supplemental requirements of lesser 
safety significance which would not be a 
part of the operating license. The 
Commission has decided that the same 
results that would have been achieved 
by the proposed rule can be achieved by 
a voluntary program of Technical 
Specification improvements. To this end, 
the Commission is simultaneously 
issuing with this notice a Policy 
Statement on Technical Specification 
Improvements. 

FOR FURTHER INFORMATION CONTACT: 
David C. Fischer, Technical 
Specifications Coordination Branch, 
Division of Human Factors Technology, 
Office of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-7924. 

SUPPLEMENTARY INFORMATION: 


Background 

Section 182a of the Atomic Energy Act 
of 1954, as amended, 42 U.S.C. 2232(a) 
mandates the inclusion of Technical 
Specifications in licenses for the 
operation of production and utilization 
facilities. The Technical Specifications 
set forth the specific characteristics of 
the facility and the conditions for its 
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operation that are required to provide 
adequate protection to the health and 
safety of the public. Technical 
Specifications cannot be changed by 
licensees without prior NRC approval. 

In 1969 the Commission in 10 CFR 
50.36, “Technical Specifications” 
delineated requirements for determining 
the contents of Technical Specifications. 
Since that time essentially all 
Commission requirements governing the 
operation of nuclear power reactors 
have been in some way included in the 
Technical Specifications. This extensive 
use of Technical Specifications is due in 
part to a reluctance of the NRC Staff to 
use tools other than the Technical 
Specifications for implementing 
regulatory requirements, and a lack of 
well defined criteria for what should be 
included in Technical Specifications. 
This has resulted in the volume of 
Technical Specifications and the number 
of license amendments to effect changes 
to the Technical Specifications, to 
increase several fold since 1969. 
Disagreements between Staff and 
applicants as to which items must be 
included in Technical Specifications 
have also increased in number. 


Proposed Rule 


On March 30, 1982, NRC published in 
the Federal Register (47 FR 13369) a 
proposed “Technical Specifications for 
Nuclear Power Reactors” rule to amend 
10 CFR 50.36. The proposed rule would 
have reduced the volume of Technical 
Specifications that are made part of an 
operating license, thereby reducing the 
number of change requests which 
licensees would have to submit to the 
NRC. The proposed approach was to 
split existing requirements between two 
documents, the plant Technical 
Specifications which would remain an 
appendix to the operating license and a 
separate set of supplemental 
requirements of lesser safety 
significance which would not be a part 
of the operating license. 


Comments 


A total of thirty-one comment letters 
were received in response to the 
proposed rule, all of which were 
evaluated in the decision to withdraw 
the proposed rule and to proceed 
instead with a Policy Statement on 
Technical Specifications Improvements. 
Two of the letters were duplicates and 
one letter did not address the proposed 
amendments. Therefore, only 29 of the 
31 letters contained comments 
applicable to the proposed amendment. 

Twenty-seven of the 29 comments 
expressed support for the general 
concepts of the proposed rule, while two 
comments opposed the proposed rule. 


The following highlights the major 
issues raised in the comments (A 
complete set of the comments received 
is available for inspection or copying for 
a fee in the Commission's Public 
Document Room at 1717 H Street NW., 
Washington, DC). 


Response to Comments 


Comments in Opposition to the 
Proposed Rule 


An environmental group opposed the 
proposed rule change. Two of three 
concerns were related to questions of 
Staff resources and safety. The summary 
in the proposed rule stated that it was 
expected that the proposed changes 
would produce an improvement in the 
safety of nuclear power plants through 
more efficient use of NRC and licensee 
resources. The commenter interpreted 
this statement as suggesting that NRC 
and licensee resources have not been 
used efficiently to guarantee the safest 
possible nuclear power plant operation. 
The comment further suggests that if the 
regulatory work-load is inhibiting the 
safety of nuclear power plants, the NRC 
and licensee staffs should be increased 
as an alternative to the proposed rule. 

The NRC Staff experience is that 
under current practice many license 
amendments for Technical 
Specifications are for nonsubstantive 
changes. The Commission considers it in 
the best interest of the public to avoid 
the procedural costs of nonsubstantive 
license amendments. To this extent, the 
comment is correct that NRC and 
licensee resources have not been used 
most efficiently. The Policy Statement 
would reduce the need for such 
amendments and encourage closer Staff 
and industry attention to changes made 
in accordance with 10 CFR 50.59. Any 
diversion of technical Staff from 
unnecessary procedural actions will 
provide more opportunities for the 
identification of more significant safety 
deficiencies. Since there is an 
opportunity for an increase in safety by 
diversion of Commission Staff from 
procedural actions to more substantive 
safety issues, the need to increase Staff 
resources appears unjustified. 

The second concern was that the 
proportion of changes (to facilities as 
described in their FSARs) made without 
prior Commission approval that are 
subsequently rejected by the NRC may 
be high. The number of violations 
involving changes without prior 
Commission approval where prior 
approval should have been obtained 
(i.e., those involving unreviewed safety 
questions or changes to Technical 
Specifications) has been small. 
However, to provide added assurance 
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under the Policy Statement that licensee 
safety evaluations of proposed changes 
are prepared properly, the Commission 
will give increased attention to changes 
made pursuant to 10 CFR 50.59. 

The third concern was one of 
questioning how the proposed rule 
change would affect access of 
intervenors and interested parties to 
information about changes made to 
items removed from the Technical 
Specifications. A description of these 
changes including a summary of the 
safety evaluation of each will be made a 
part of the public record after the 
changes have been implemented by the 
licensee's annual report to the 
Commission. While the Staff may have 
performed only a limited number or 
reviews of licensee changes made 
pursuant to 10 CFR 50.59, experience 
with these changes, made without prior 
Commission approval, indicates a very 
low frequency of NRC disapproval of 
such changes. 

The second commenter opposing the 
proposed rule was an architect engineer 
experienced in NRC licensing 
procedures. The comment did not agree 
that the concerns that motivated the rule 
change would be corrected by the 
proposed rule. These concerns were that 
without the rule change (a) the licensees 
would be less likely to focus on more 
important matters because of the 
increased number and complexity of 
Technical Specifications and (b) the 
same would be true for the NRC. The 
comments were (1) that the restructuring 
of the content of existing Technical 
Specifications would actually increase 
complexity by adding several new 
subcategories and that reporting would 
still be required, and (2) the uncertainty 
of the regulatory process would be 
increased because changes by the 
licensee would be subject to review and 
possible “enforcement action” after they 
are implemented. 

The Commission acknowledges that 
the number of subcategories would have 
been increased and that the same 
number of safety evaluations would 
have been required. This is one of the 
reasons the Commission decided to 
issue a policy statement in lieu of 
rulemaking. The Policy Statement will 
clarify the scope and purpose of 
Technical Specifications and will 
establish a specific set of objective 
criteria for determining which regulatory 
requirements and operating restrictions 
should be included in Technical 
Specifications. The subcategory of 
supplemental specifications has been 
dropped. 

There was no intent in the proposed 
rule to modify enforcement policy. 
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Similarly, with the Policy Statement 
there is no intent to modify the 
Commission's enforcement policy or 
make items deleted from the Technical 
Specifications any less enforceable. 


General Comments on the Proposed 
Rule 


a. Changes to Supplemental 
Specifications 


The proposed rule would have 
required (1) submittal to the NRC 
Regional Administrator within 3 days of 
implementation of a change to, the 
supplemental specifications a 
description of the change and a safety 
evaluation and (2) revocation of the 
change immediately upon written 
notification by the appropriate NRC 
Regional Administrator that the 
justification provided for the change is 
inadequate. Many comments 
characterized these requirements as 
burdensome and not consistent with the 
objectives of the rulemaking. Further 
analysis by the NRC Staff resulted in a 
conclusion that those requirements 
would create a very difficult technical 
review problem for.the Staff because 
submittal of safety evaluation would be 
at random times and. because implicitly 
the proposed rule would have required a 
prompt review of the justification for the 
change. In response to the comments, 
and in view of the NRC Staff's further 
assessment, the Commission has 
determined not to implement this 
requirement and it is not adopted as the 
Policy Statement. The Policy Statement 
permits changes to those requirements 
previously in specifications without 
prior Commission approval using 
existing procedures, such as § 50.59 
review, applicable to other changes not 
requiring prior Commission approval. 


b. Criteria for Changes Without Prior 
Commission Approval 


The proposed rule would have 
permitted changes to supplemental 
specifications without prior Commission 
approval unless the change involved (i) 
a conflict with Technical Specifications 
incorporated in the license or (ii) a 
decrease in the effectiveness. of the 
provisions of the supplemental 
specifications. 

Several types of changes were 
identified in the proposed rule as 
changes deemed to involve a decrease 
in effectiveness. Several comments were 
made on this issue, including a comment 
that criteria for judging a decrease in 
effectiveness were too restrictive and 
that exact guidelines are required to 
provide an interpretation of decrease in 
the effectiveness of a provision. 


Since implementing the Policy 
Statement will not create supplemental 
specifications, there is no need for 
criteria to judge whether proposed 
changes decrease the effectiveness of 
supplemental specifications. Rather, 
changes to requirements relocated out of 
Technical Specifications will be covered 
by existing requirements and procedures 
used to determine whether a change 
requires prior Commission approval. 


c. Criteria for Separation of 
Specifications into Technical 
Specifications and Supplemental 
Specifications 


In the proposed rule Technical 
Specifications would have consisted of 
operational specifications and principal 
design feature specifications. 
Supplemental specifications would have 
consisted of those items needed to 
preserve safety analysis assumptions 
regarding important safety functions not 
included in operational Technical 
Specifications, assure that the necessary 
quality of systems, components, and 
structures is maintained, and assure 
effective management Overview and 
control of facility changes and 
operation. 

Many comments from licensees 
addressed the need for criteria for 
separating Technical Specifications into 
operational Technical Specifications 
and supplemental specifications. 
Essentially, the recommended criteria 
were that Technical Specifications be 
limited to items under the direct control 
of the operator and of immediate 
concern in day to day operation. There 
were requests for specific guidance, e.g., 
Regulatory Guides, Commission Policy 
Statements, Review Plans and 
Acceptance Criteria. The Westinghouse 
Electric Corporation recommended the 
establishment of a working committee(s) 
to develop more specific criteria. 
Furthermore, Westinghouse suggested 
that the working committee(s) be 
composed of representatives from the 
Nuclear Regulatory Commission, 
nuclear generating station owners, 
vendors, architect engineers and other 
segments of the nuclear industry 
impacted by Technical Specifications. 

In formulating thé Policy Statement 
the Commission reviewed section 182a 
of the Atomic Energy Act of 1954 and a 
decision by the Atomic Safety and 
Licensing Appeal Board in Portland 
General Electric Company (Trojan 
Nuclear Plant), ALAB-531, 8 NRC 263 
(1979). The Commission adopts the 
position stated in ALAB-531 that 
Technical Specifications are limited to 
those matters as to which the imposition 
of rigid conditions or limitations upon 
reactor operation is deemed necessary 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Proposed Rules 


to obviate the possibility of an abnormal 
situation or event giving rise to an 
immediate threat to the public health 
and safety. Because the actions of 
others, e.g., maintenance personnel, can 
result in immediate threats to the public 
health and safety, the Commission 
concludes that Technical Specifications 
should not be limited only to matters 
under direct control of the opérator. 
The Commission acknowledges the 
need for specific guidance on how to 
identify these items which should 
remain in Technical Specifications. 
Within the framework of the existing 
§ 50.36, the Policy Statement establishes 
a specific set of objective criteria for 
determining which regulatory 
requirements and operating restrictions 
should be included in Technical 
Specifications. 


d. Implementation 


The proposed rule would have 
become effective 180 days after the 
effective date of the amendment. 
Several comments observed that since 
applicants begin intensive review and 
preparation of Technical Specifications 
approximately 12-18 months prior to the 
expected date for receiving an operating 
license, a hardship would be.incurred 
for plants being licensed 6-12 months 
after the effective date of the rule 
because of the.extensive revisions that 
would be necessary. In response to 
these comments, the Policy Statement 
will be effective upon publication in the 
Federal Register but will be entirely 
voluntary. 

Concerns were expressed that a first 
unit on a site, or a unit that is replicated 
at another site, would have Technical 
Specifications in the former format 
while the second unit and replicated 
unit, if licensed 1 year after the rule 
becomes effective, would have 
specifications in a different format. This 
comment is noted by the fact that the 
proposed Policy Statement calls. for 
voluntary Technical Specification 
improvements. 


e. Proliferation of Supplemental 
Specifications 


Several comments expressed concern 
that this rule change could result in a 
listing by NRC Staff reviewers of 
requirements in excess of what is 
currently found in the Standard 
Technical Specifications. This concern 
reflected a preception that the use of 
supplemental specifications would 
create a relaxation of constraints on 
NRC Staff generation of specifications. 

The Commission acknowledges that 
the number of Technical Specifications 
has grown significantly in the last 
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several years. This growth has been a 
factor in creating a need for the Policy 
Statement to bring current practice on 
Technical Specifications more in line 
with existing § 50.36 and to:ensure that 
Technical Specifications are focused on 
the most important operational and 
safety features necessary to ensure 
adequate protection of public health and 
safety. The Policy Statement provides 
guidance as to material which must stay 
in Technical Specifications. The 
Commission intends that Staff adhere to 
this guidance and include in Technical 
Specifications only that material 
required by the Policy Statement. Since 
the Policy Statement would not create 
supplemental specifications there is no 
need to address adding new 
requirements to such a document. In 
addition, any new requirements that the 
Staff wishes to impose on licensees 
must be evaluated in light of 10 CFR 
50.109. be 

The Commission hereby withdraws 
the notice of proposed rulemaking 
published on-March 36, 1982 (47 FR 
13369). 


Dated at Washington, DC this 3d day of 
February, 1987. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
[FR Doc. 87~2561 Filed 2-5-87; 8:45 am] 
BILLING CODE 7590-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 906 


Permanent State Regulatory Program 
of Colorado 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 


ACTION: Proposed rule. 


SUMMARY: OSMRE is announcing 
procedures for the public comment 
period and for a public hearing on the 
substantive adequacy of proposed 
program admendments to the Colorado 
Permanent Regulatory Program 
(hereinafter referred to as the Colorado 
program) received by OSMRE pursuant 
to the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
proposed amendments submitted by the 
State on November 25, 1986, are 
intended to address two of the 
conditions of approval of the Colorado 
program pertaining to methods for 
measuring revegetation success. 


This notice sets forth the times and 
locations that the Colorado program and 
proposed amendments are available for 
public inspection, the comment-.period — 
during which interested persons may 
submit written comments on the 
proposed amendment and information 
pertinent to the public hearing. 


DATES: Written comments relating to 
Colorado's proposed modification of its 
program not received on or before 4:00 
p.m. on March 9, 1987, will not 
necessarily be considered in the 
Director's decision to approve or 
disapprove the proposed program 
modifications. 


Persons wishing to comment at the 
public hearing should contact the person 
listed under “FOR FURTHER INFORMATION 
CONTACT” by the close of business 
February 23, 1987. If no one requests to 
comment at the public hearing, the 
hearing will not be held. 

If requested, a public hearing will be 
held on March 3, 1987, beginning at 10:00 
a.m. at the location shown below under 
“ADDRESSES.” 


ADDRESSES: Written comments should 
be mailed or hand-delivered to Mr. 
Robert H. Hagen, Director, Albuquerque 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 219 
Central Avenue, NW., Albuquerque, 
New Mexico 87102. Telephone: (505) 
766-1486. 

If a public hearing is held, its location 
will be at: OSMRE Western Operations 
Center, Brooks Towers, 1020 Fifteenth 
Street, Denver, Colorado. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert H. Hagen, Director, 
Albuquerque Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 219 Central Avenue, NW.., 
Albuquerque, New Mexico; Telephone: 
(505) 766-1406. 


SUPPLEMENTARY INFORMATION: 


I. Procedures for Public Comment 
Availability of Copies 


Copies of the Colorado program, the 
proposed amendments and a listing of 
any scheduled public meetings and all 
written comments received in response 
to this notice will be available for 
review at the OSMRE offices and the 
Office of the State Regulatory Authority 
listed below, Monday through Friday, 
8:00 a.m. to 4:00 p.m., excluding 
holidays. Each requester may receive 
free of charge, one copy of the proposed 
amendment by contacting the OSMRE 
Albuquerque Field Office. 

Office of Surface Mining Reclamation 
and Enforcement, Room 5315A, 1100 “L” 
Street, NW., Washington, DC. 20240. 


Office of Surface Mining Reclamation 
and Enforcement, Albuquerque Field 
Office, 219 Central Avenue, NW., 
Albuquerque, New Mexico 87102. 

Colorado Mined Land Reclamation 
Division, Department of Natural 
Resources, Centennial Building, Room 
423, 1313 Sherman Street, Denver, 
Colorado 80203. 


Written Comments 


Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 
Comments received after the time 
indicated under “DATES” or at locations 
other than Albuquerque, New Mexico, 
will not necessarily be considered and 
included in the Administrative Record 
for the final rulemaking. 


Public Hearing 


Persons wishing to comment at the 
public hearing should contact the person 
listed under “FOR FURTHER INFORMATION 
CONTACT” by the close of business 
February 23, 1987. If no one requests to 
comment at the public hearing, the 
hearing will not be held. 

If only one person requests to 
comment, a public meeting, rather than 
a public hearing, may be held and the 
results of the meeting included in the 
Administrative Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow 
OSMRE officials to prepare appropriate 
questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and wish to 
do so will be heard following those 
scheduled. The hearing will end after all 
persons scheduled to comment and 
persons present in the audience who 
wish to comment have been heard. 


Public Meeting 


Persons wishing to meet with OSMRE 
representatives to discuss the proposed 
amendments may request a meeting at 
the OSMRE office listed under 
“ADDRESSES” by contacting the person 
listed under “FOR FURTHER INFORMATION 
CONTACT.” 

All such meetings are open to the 
public and, if possible, notices of 
meetings will be posted in advance in 
the Administrative Record. A written 
summary of each public meeting will be 





made a part of the Administrative 
Record. 


II. Background on the Colorado Program 


Information regarding the general 
background on the Colorado State 
Program, including the Secretary's 
Findings, the disposition of comments 
and detailed explanation of the 
conditions of approval of the Colorado 
program can be found in.the December 
15, 1980 Federal Register (45 FR 82173- 
82214). Subsequent action concerning 
the conditions of approval and program 
amendments are identified at 30 CFR 
906.11, 906.15 and 906.16. 


III. Discussion of the Proposed 
Amendment 


On November 25, 1986, Colorado 
submitted for OSMRE'’s review and 
approval amendments to the approved 
Colorado program. The amendments are 
intended to address the Secretary's 
conditions of approval of the Colorado 
program listed at 30 CFR 906.11 (c) and 
(d). 
Condition 906.11(c) requires Colorado 
to amend its program to include the 
requirement of 30 CFR 816.116(b) and 
817.116(b) (redesignated §§ 816.116(a) 
and 817.116(a)) to obtain the approval of 
OSMERE in the selection of alternative 
technical guidance documents for 
revegetation success. 

Condition 906.11(d) requires Colorado 
to modify its program to provide that 
revegetation success standards on small 
mines shall be approved by OSMRE. 

Colorado has submitted proposed 
amendments to Rules 4.15.7(2)(d) (ii) and 
(vi) to address these conditions. 

Colorado proposes to revise section 
4.15.7(2)(d)(ii) to require OSMRE 
approval on a case-by-case basis of 
technical documents which establish the 
standards for comparisons to be made 
between the reclaimed and undisturbed 
areas in order to demonstrate that the 
revegetation success criteria have been 
met. 

Colorado proposes to revise section 
4.15.7(2)(d)(vi) to specify how the 
revegetation standards can be met for 
areas totalling 40 acres or less. The 
modified language provides that the 
standard will be set using premining 
data for the area to be disturbed which 
are obtained from statistically valid 
sampling procedures and collection 
methods. The pre-mine data must be 
representative of local conditions for 
land under proper management. 

Colorado has also submitted 
explanatory material for the basis and 
purpose of the proposed rule changes. 

OSMRE is seeking comment on the 
adequacy of the proposed rule changes 
in satisfying the criteria for approval of 


State program amendments set forth at 
30 CFR 732.15 and 732.17 and the 
conditions of program approval at 30 
CFR 906.11 (c) and (d). 


IV. Procedural Matters 


1. Compliance with the National 
Environmental Policy Act 


The Secretary has determined that, 
pursuant ta section 702(d) of SMCRA, 30 
U.S.C. 129(d), no environmental impact 
statement need be prepared on this 
rulemaking. 


2. Executive Order No. 12291 and the 
Regulatory Flexibility Act 


On August 28, 1981, the Office of 
Management and Budget (OMB) granted 
OSMRE an exemption from sections 3, 4, 
7, and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a Regulatory 
Impact Analysis and regulatory review 
by OMB. 

The Department of the Interior has 
determined that this rule would not have 
a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). This rule would not 
impose any new requirements; rather, it 
would ensure that existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


3. Paperwork Reduction Act 


This rule does not contain information 
collection requirements which require 
approval by the Office of Management 
and Budget under 44 U.S.C. 3507. 


List of Subjects in 30 CFR Part 906 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: January 30, 1987. 

James W. Workman, 

Deputy Director, Operations and Technical 
Services. 

[FR Doc. 87-2492 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 


Saint Lawrence Seaway Development 
Corporation 


33 CFR Part 402 


Tariff of Tolis; Proposed Revision 


AGENCY: Saint Lawrence Seaway 
Development Corporation, DOT. 


ACTION: Notice of proposed rulemaking. 
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SUMMARY: The Saint Lawrence Seaway 
Development Corporation and the St. 
Lawrence Seaway Authority of Canada 
have jointly established and presently 
administer the St. Lawrence Seaway 
Tariff of Tolls. This Tariff sets forth the 
level of tolls assessed on all 
commodities and vessels transiting the 
facilities operated by the Corporation 
and the Authority. The Authority is 
proposing to the Corporation that the © 
commodity tolls and vessel charges be 
increased by approximately 8% for the - 
1987 and approximately 8% for the 1988 
navigation seasons at the Welland 
Canal.section of:the St. Lawrence: 
Seaway. All of the Welland Canal 
revenués accrue to the Authority. The 
Corporation and the Authority have 
agreed that for the 1987 and 1988 
navigation seasons, the level of 
commodity tolls and vessel charges for 
the Montreal-Lake Ontario section will 
remain unchanged for the fifth and sixth 
consecutive year. Furthermore, the 
Corporation will continue to receive 27% 
of the revenues generated on this 
section, reflecting another year’s 
extension of the agreement in effect 
since 1985 to reduce the Corporation’s 
share from 29% in order to avert a toll 
increase on the Montreal-Lake Ontario 
section. 


DATES: The Corporation invites 
comments on the proposed revision to 
the Tariff of Tolls from any interested 
person(s) or organization(s). Any party 
wishing to present views or data on the 
proposed revision may file comments 
with the Corporation on or before March 
20, 1987. 

It is requested that data provided 
written comments include total 
transportation costs for the movements 
of cargo via the St. Lawrence Seaway 
and should detail individually all 
pertinent components thereof including 
all inland freight cost rail, truck or 
water, terminal or elevator charges and 
handling costs, ocean freight costs and 
other significant transportation costs. It 
would be very helpful if each analysis 
also detailed similar transportation 
costs by alternative routes in order to 
adequately evaluate the potential for 
diversion. 


ADDRESS: Views, data, and comments 
are to be submitted to the Saint 
Lawrence Seaway Development 
Corporation, 400 7th Street SW., 
Washington, DC 20590. (Attention: Tolls 
Revision Docket.) 

FOR FURTHER INFORMATION CONTACT: 
Frederick A. Bush (202) 366-0101. 


SUPPLEMENTARY INFORMATION: As the 
result of lengthy discussions, between 
the Corporation and the Authority, the 
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Authority, for the purpose of eliciting 
public comment, has proposed.a 
revision of certain charges set forth in 
Tolls Schedule of the joint St. Lawrence 
Seaway Tariff of Tolls. In making this 
proposal, the Authority is projecting a 
deficit in revenues of 9 million dollars in 
both 1987 and 1988. These deficits are 
based on estimated revenues of 27.2 
million dollars and expenses of 36.2 
million dollars. The revenues estimate is 
based on tonnage and vessel transits of 
42.3 million and 3,655 respectively for 
1987 and 43.2 million and 3,591 
respectively for 1988. In order to meet 
the projected revenue deficit of 9 million 
dollars, it would be necessary to have a 
33.2% increase in the Tariff charges. The 
Authority's proposal would amount to a 
4.0% increase in the Seaway system- 
wide transit costs in 1987 and a 4.0% 
increase in 1988. 

As previously noted, this proposal is 


concerned with only those charges 
assessed on transiting the Welland 


Canal and may be subject to subsequent 
joint review by the Corporation and the 


Authority. 


The Proposal: 

It is proposed that the Tolls Schedule 
for the Welland Canal Section 
(presently codified as 33 CFR 402.8) of 
the St. Lawrence Seaway be revised as 
follows (for comparison purposes the 
rates presently in effect are included): 


SCHEDULE OF TOLLS—WELLAND CANAL 
SECTION 


(a) For transit of the 
Seaway, a composite toll, 


comprising: 

(1) A charge in dollars 
per gross registered 
‘on : 


nage according to pre- 
scribed rules for meas- 
urement in either 
Canada or the United 


SCHEDULE. OF TOLLS—WELLAND CANAL 
SeEcTION—Continued 


(c) Minimum charge in dol- 
lars per vessel per lock 
transited for full or partial 
transit of the Seaway: 
—Pleasure craft 


Although the charges and tolls 
applicable to the Montreal-Lake Ontario 
section are not changed by the proposal 
set forth above § 402.8 is proposed to be 
revised by changing the “1986” heading 
to “1987” and by adding a new heading 
of “1988"’ both of which are presently 
contained under the column entitled 
“Montreal to or from Lake Ontario.” 
Furthermore, the heading “1986” is to be 
changed to “1987” and a new heading 
“1988” is to be added, both of which are 
located under the column entitled “Lake 
Ontario to or from Lake Erie (Welland 
Canal).” 


Regulatory Evaluation 


This proposed regulation involves a 
foreign affairs function of the United 
States, and therefore, Executive Order 
12291 does not apply. This regulation 
has also been evaluated under the 
Department of Transportation’s 
Regulatory Policies and Procedures and 
the regulation is not considered 
significant under those procedures and 
its economic impact is expected to be so 
minimal that .a full economic evaluation 
is not warranted. 


Regulatory Flexibility Act Determination 


The Saint Lawrence Seaway 
Development Corporation certifies that 
this proposed regulation, if adopted, 
would not have a significant economic 
impact on a substantial number of small 
entities. The St. Lawrence Seaway Tariff 
of Tolls relates to the activities of 
commercial users of the Seaway, the 
vast majority of whom are foreign vessel 
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operators. Therefore, any resulting costs 
will be borne by foreign vessels. 


Environmental Impact 

This proposed regulation does not 
require ‘an environmental impact 
statement under the National 
Environmental Policy Act (49 U.S.C. 
4321, et seg.) because ‘it is not a major 
federal action significantly affecting the 
quality of human environment: 


List of Subjects in 33 CFR Part 402 


Vessels, Waterways. 


PART 402—[ AMENDED} 

Accordingly, the Saint Lawrence 
Seaway Development Corporation 
proposes to amend Part 402—Tariff of 
Tolls (33 CFR Part 402) as follows: 

1. The authority citation for 33 CFR 
Part 402 continues to read as follows: 

Authority: 68 Stat. 93-96, 33 U.S.C. 981-990, 
as amended. 


2. Section 402.8 is revised to read as 
follows: 


§ 402.8 Schedule of tolis. 


Tolis 


Lake Ontario to 
or from Lake 
Erie (Welland 

Canal) 


Montreal to or 
from Lake 
Ontario 


(a) For transit of the 
Seaway, a 
composite toll, 
comprising: 

(1) A charge in 
doliars per gross 
registered ton, 
according to 
national registry 
of the vessel, 
applicable 
whether the 
vessel is wholly 
or partially laden, 
or is in ballast. 
(All vessels shall 
have an option to 
calculate gross 
registered 
tonnage 
according to 
prescribed rules. 
for measurement 
in either Canada 
or the United 
States) ........cccsccseeee 

(2) A charge in 
dollars per metric 
ton of cargo as 
certified an ship's 
manifest or other 
document, as 
foliows: ; 
—Bulk cargo 
—General cargo... 
—Containerized 
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Issued at Washington, DC on January 30, 
1987. 
Saint Lawrence Seaway Development 
Corporation. 
James L. Emery, 
Administrator. 
[FR Doc. 87-2483 Filed 2-5-87; 8:45 am] 
BILLING CODE 4910-61-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6902] 


Proposed Flood Elevation 
Determinations 

AGENCY: Federal Emergency 
Management Agency. 

ACTION: Proposed rule; correction. 


SUMMARY: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations 
previously published at 51 FR 37443 on 
October 22, 1986. This correction notice 
provides a more accurate representation 
of the Flood Insurance Study and Flood 
Insurance Rate Map for the City of Lake 
Oswego, Clackamas County, Oregon. 


DATE: The period for comment will be 
thirty (30) days following the second 
publication of this proposed rule ina 


newspaper of local circulation in the 


community. 
ADDRESSES: See table below. 


FOR FURTHER INFORMATION CONTACT: 
John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472 (202) 646-2767. 


SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction to 
the Notice of Proposed Determinations 
of base (100-year) flood elevations for 
selected locations in the City of Lake 
Oswego, Clackamas County, Oregon, 
published at 51 FR 37443 on October 22, 
1986, in accordance with section 110 of 
the Flood Disaster Protection Act of 1973 
(Pub. L. 93-234), 87 Stat. 980, which 
added section 1363 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Floodplains. 
The authority citation for Part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seg., Reorg. 
Plan No. 3 of 1978, E. O. 12127. 


PART 67—[ AMENDED] 


The proposed base (100-year) flood 
elevations for locations in the City of 
Lake Oswego, Clackamas County, 
Oregon, are correctly revised:to read as 
follows: 


At upstream face of Bryant Road 


crossing. 
At downstream face of tron Moun- 
tain Boulevard. 
At downstream face of Twin Fir 
Road 


590 feet south from point located 
570 feet west from intersection of 
River Run Drive and Trout Way. 


Planning 
Eeicokes neteesn tot eetydene net. Lake 
Peete: es 

Send comments to The Honorable William Young, Mayor, 
torn P.O. Box 369, Lake Oswego, Oregon 


Issued: January 29, 1987. 


Harold T. Duryee, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 87-2495 Filed 2-5-87; 8:45 am] 


BILLING CODE 6718-05-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 65 
[CC Docket No. 86-497; FCC 86-571] 


Common Carrier Services; Amendment 
of the Commission’s Rules Prescribing 
Components of the Rate Bases and 
Net Incomes of Dominant Carriers 


AGENCY: Federal Communications 
Commission. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The Commission has decided 
to issue a Notice of Proposed 
Rulemaking to prescribe components of 
the rate bases and net incomes of 
dominant carriers. This action is taken 
as a result of the length of time which 
has expired since the last extensive 
review of rate base issues. 


DATES: Comments are due March 17, 
1987. Reply comments are due April 1, 
1987. 


FOR FURTHER INFORMATION CONTACT: 
John T. Curry, Accounting Systems 
Branch, Accounting and Audits Division, 
Common Carrier Bureau, (202) 634-1861. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Notice of 
Proposed Rulemaking adopted 
December 23, 1986, and released, 
January 16, 1987. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractor, 
International Transcription Services, 
Inc., (202) 857-3800, 2100 M Street, NW., 
Suite 140, Washington, DC 20037. 


Summary of Notice of Proposed 
Rulemaking 


1. In a recent Report and Order in CC 
Docket No. 84-800, Phase II, 51 FR 1795 
(released January 15, 1986), the 
Commission stated that AT&T and the 
local exchange carriers should adhere as 
closely as possible to the rate-base 
determination principles adopted in 
Docket 19129 and CC Docket 79-63, 
except for the principles applicable to 
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“zero-cost” funds. With regard to these 
funds, the Report and Order adopted a 
procedure of deducting them from the 
rate base instead of including them in 
cost-of-capital calculations. However, 
the Report and Order provided no 
guideline for estimating the portion of 
zero-cost funds to be deducted from the 
rate base and indicated that a number of 
-rate-base issues required further 
investigation. On April 16, 1986, the 
Commission addressed one such issue 
by proposing that each.carrier’s 
intrastate/interstate portion of zero-cost 
funds be defined as being 
proportionately the same as its 
intrastate/interstate portion of 
telephone plant-in-service. Also, while 
again noting that further refinements of 
existing rate-base guidelines would be 
necessary, the Commission announced 
its intention to address this matter in a 
separate proceeding, which is being 
initiated by this Notice. 

2. Consistent with its guidelines in 
Docket 19129, the Commission proposes . 
that the rate base include all used and 
useful assets for which the ratepayers 
bear the financial burden. Accordingly, 
in the telephone plant category of Part 
32 (the Uniform System of Accounts for 
Class A and Class B 
Telecommunications Companies) the 
rate base would include Account 2001 
(Telecommunications Plant in Service), 
Account 2002 (Property Held for Future 
Use), snd Account 2003 
(Telecommunications Plant Under 
Construction—Short Term). In this 
category, the only substantive departure 
from prior practice is the Commission's 
proposal to include capitalized leases in 
the rate base instead of recognizing only 
the periodic rent expenses. 
Capitalization would be allowed if any 
one of four criteria is satisfied: (1) The 
lease transfers ownership of the 
property to the lessee by the end of the 
lease term; (2) the lease contains a 
bargain purchase option; (3) the lease 
term is equal to 75-percent or more of 
the estimated economic life of the 
property; or (4) the present value of the 
minimum lease payments at the 
inception of the lease is at least 90 
percent of the market value of the leased 
property at that time. The amount to be 
capitalized would be the present value 
of future lease payments. 

3. Sale-leaseback arrangements-would 
be treated differently than other capital 
leases, particularly when property is 
sold to the lessor at a profit and then 
leased back. Any excess of the present 


value of future lease payments over the 
original carrying costs of the assets on 
the books of the selling company would 
be recorded in Account 2005 
(Telecommunications Plant Adjustment). 
Further, the Commission proposes that 
the rate base include noncurrent assets 
only if they were expressly allowed in 
earlier proceedings (i.e., deferred 
expenses related to equal access). 

4. As to current assets, the 
Commission proposes to include 
material and supplies that are necessary 
for maintaining service (Account 1220) 
or are being used in construction 
projects that will be placed in service 
within 12 months (Account 2003). All 
prepayments (Accounts 1280-1330) 
would be excluded. Instead of adjusting 
capital-cost calculations to recognize the 
availability of zero-cost- funds, the 
Commission proposes to deduct an 
interstate-assigned portion of such funds 
from the rate base. Tbe proposed 
definition of zero-cost funds includes 
deferred taxes (Accounts 4100. 4110, 
4340, and 4350), other deferred credits 
(Account 4360), unmatured interest and 
dividends {included in Account 4120), 
accounts payable (Account 4010), 
advance billings and payments (Account 
4030), customer deposits (Account 4040). 
accrued taxes (Accounts 4070 and 4080), 
drafts outstanding (included in Account 
4020), and changes in compensated 
absences (included in Account 1439). In 
an effort to minimize or eliminate the 
need for costly lead-lag studies, the 
Commission invites comment on the 
appropriateness of basing each carrier's 
initial cash working capital allowance 
for 1988 on its average interstate cssh 
balances for the five calendar quarters 
ending June 30, 1986. If this historical 
basis were implemented, tbe 
Commission's proposal would determine 
the proportion of total cash balances 
sssigned to interstate services by using 
the interstate portion of total operating 
expenses (exclusive of depreciation). 

5. With regard to net income, the 
Commission proposes to continue 
recognizing interstate related expenses 
that are plant specific, plant nonspecific, 
customer operations, or corporate 
operations (Accounts 6110 through 
6790). The Commission would also 
continue its prior practice of recognizing 
other operating income and expense 
accounts (Accounts 7100 through 7160), 
operating tax accounts (Accounts 7200 
through 7250), and capital gains/losses 
on sales of depreciable nonoperating 
plant (Account 2006). However, net 
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income would not include nonoperating 
income, expenses and taxes (Accounts 
7300 through 7450) or extraordinary 
items (Accounts 7600 through 7640) 
unless a specific showing is made as to 
why they should be included. 


Ordering Clauses 


6. Accordingly, It Is Ordered, that 
pursuant to the provisions of sections 1, 
4(i), 4{j), 201 through 205, 218, 220 and 
403 of the Communications Act of 1934, 
as amended, 47 U.S.C. 151, 154(i) through 
(j), 201 through 205, 218, 220 and 403, and 
section 553 of the Administrative 
Procedure Act, 5 U.S.C. 553, notice is 
hereby given of proposed amendments 
to Part 65 of the Commission's Rules, 47 
CFR Part 65, in accordance with the 
proposals, discussion and statements in 
this Notice of Proposed Rulemaking. We 
hereby give notice that in reaching our 
decisions in this proceeding we will not 
necessarily be limited to the comments 
and reply comments that may be filed, 
and that we may utilize other 
information, analyses, and reports, 
provided that in each such case a copy 
of the material relied upon will be 
associated with the record of this 
proceeding. 

7. It Is Further Ordered, that 
interested persons may file comments 
on the specific proposals discussed in 
this Notice on or before March 17, 1987. 
Reply comments shall be filed on or 
before April 1, 1987. In accordance with 
the provisions of § 1.419 of the 
Commission’s Rules snd Regulations, 47 
§ 1.419, an original and five (5) copies of 
all comments shall be furnished to the 
Commission. Copies of the comments 
will be available for public inspection in 
the Commission's Docket Reference 
Room, 1919 M Street, NW., Washington, 
DC. 


List of Subjects in 47 CFR Part 65 


Interstate rate of return prescription 
procedures and methodologies. 
William J. Tricarico, 

Secretary. 
[FR Doc. 87-2384 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 69 
[CC Docket 78-72; FCC 86-595] 


MTS and WATS Market Structure 


AGENCY: Federal Communications 
Commission. 
ACTION: Notice of proposed rulemaking. 





SUMMARY: This action requests 
comments on the establishment of 
permanent procedures for the recovery 
of equal access costs by the local 
exchange carriers (LECs). Comments are 
requested on whether a new separate 
rate element should be established for 
the recovery of the costs.incurred in 
providing equal access, or if existing 
access charge rate elements should be 
used. Some LECs are presently 
recovering these costs pursuant to 
waivers that permit the use of a 
separate rate element. This action is 
taken to determine a permanent 
procedure for equal access cost 
recovery. 

DATES: Comments are due March 17, 
1987 and replies are due April 1, 1987. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Barbara Lynch, Common Carrier Bureau 
(202) 632-6363. 

SUPPLEMENTARY INFORMATION: In the 
Matter of MTS and WATS Structure 
Amendment of Part 69 of the 
Commission’s Rules for Recovery of 
Equal Access Costs, CC Docket No. 78- 
72. 

This is a summary of the 
Commission’s Notice of Proposed 
Rulemaking, CC Docket No. 78-72, 
adopted December 29, 1986 and released 
January 15, 1987. 

The full text of Commission decisions 
are available for inspection and copying 
during normal business hours in the FCC 
Docket Branch (Room 230), 1919 M 
Street, Northwest, Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service (202) 857-3800, 
2100 M Street, Northwest, Suite 140, 
Washington, DC 20037. 


Summary of Notice of Proposed 
Rulemaking 


1. This Notice of Proposed 
Rulemaking (NPRM) initiates a 
proceeding to adopt permanent 
procedures for the recovery of costs 
incurred in providing equal access by 
the local exchange carriers (LECs). The 
proceeding will examine whether to 
create a new separate rate element for 
the recovery of these costs or use the 
rate elements already established in 
Part 69 of the Federal Communications 
Commission's (FCC) rules, 47 CFR Part 
69 (1985), which distributes the cost 
among different elements. Several of the 
LECs have been granted waivers of the 
existing rules to permit recovery of 
equal access costs through use of a 
separate rate element. The tariffs 
implementing the separate rate elements 


have been made subject to separate 
investigation and accounting i 

2. The FCC stated that the permanent 
method of cost recovery to be adopted 
must allow the LECs to recover their 
equal access costs, but in such a way 
that the relevant charges do not 
unnecessarily create substantial 
fluctuations in rates. Users benefitting 
from equal access should bear the cost 
of equal access over the time period 
during which these benefits are 
received. Commenters should explain 
how their proposals meet these 
objectives, and should support their 
proposals with an analysis of the impact 
their recovery method would have on 
the rates for equal access service. 

3. Specifically, parties are asked to 
consider a number of issues concerning 
methods of cost recovery for equal 
access costs. In the Notice, the 
Commission seeks comments on 
whether to establish a separate rate 
element to recover equal access cost as 
a permanent part of its Part 69 access 
charge Rules, or to use the existing 
provisions in the Rules. At the outset; 
comments are solicited on whether 
equal access costs should be recovered 
on a usage-sensitive or flat-rate basis. 
Parties that advocate use of the existing 
rules should address how the inclusion 
of equal access costs would impact 
charges for the affected access elements. 
Those that advocate using a separate 
rate element on a flat-rate basis should 
address how the flat-rate method would 
affect the access service rates. 
Advocates of a separate, flat-rated 
element should also include a proposal 
for the rate structure of the separate 
element, including whether the charge 
should be assessed against all feature 
group switched access lines and trunks 
or solely against equal access {or feature 
group D). Comments are also sought on 
whether a flat-rate approach should be 
assessed on a per presubscribed access 
line or a per trunk basis. 

4. The FCC has found that a 
regulatory flexibility analysis is not 
required for the adoption of access 
charge rules or jurisdictional 
separations procedures. 

5. Members of the public are advised 
that for the purposes of ex parte 
contacts this proceeding is a non- 
restricted, informal inquiry and 
rulemaking proceeding. See generally 
§ 1,1231 of the Commission 's Rules 47 
CFR 1.1231 (1985). 

6. The proposal contained herein has 
been analized with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form, information collection and/or 
record keeping, labeling, disclosure, or 
record retention requirements, and will 
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not increase or decrease burden hours 
imposed on the public. 


Ordering Clauses 


7. Accordingly, it is ordered, pursuant 
to applicable procedures set forth in 
§§1.415 and 1.419 of the Commission’s 
Rules, that comments on the designated 
issues are to be filed not later than 
March 17, 1987. Replies are to be filed no 
later than April 1, 1987. 47 CFR 1.41.5 
and 1.419 (1985). 


Federal Communications Commission. 
William J. Tricarico, 
Secretary. 
[FR Doc. 87-2519 Filed 2-5-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-66; RM-4802] 


Radio Broadcasting Services; Sierra 
Vista, AZ 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; dismissal of 
proposal, 


SUMMARY: Proposal to allot Channel 
210A to Sierra Vista, AZ, as that 
community's first local noncommercial 
educational FM service, as requested by 
Shiloh Educational Broadcasting 
Foundation; is dismissed for failure to 
file timely comments, and to fully 
respond to technical matters raised in 
the proceeding. See 51 FR 6763, February 
26, 1986. With this action, this 
proceeding is terminated. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Nancy V. Joyner, (202) 634-6530, Mass 
Media Bureau. 


SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 
and Order, MM Docket No.86-66, 
adopted December 16, 1986, and 
released January 22, 1987. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street; NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
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Federal Communications Commission 
Mark N. Lipp, 


Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 


[FR Doc. 87-2387 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-249; RM-5064] 


Radio Broadcasting Services; Ferriday, 
LA 


AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule; dismissal of 
proposal. 


SUMMARY: This document dismisses a 


petition filed by Concordia Broadcasting 
Company proposing the allocation of 
Channel 283A to Ferriday, Louisiana. 
See 51 FR 23795, July 1, 1986. Petitioner 
failed to file comments expressing a 
continuing interest in the allotment in 
accordance with policies and 
procedures set forth in the Appendix to 
the Notice. With this action, this 
proceeding is terminated. 

ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: D. 
David Weston, (202) 634-6530, Mass 
Media Bureau. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission's Report 


and Order, MM Docket No. 86-249 
adopted December 24, 1986 and released 
January 21, 1987. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (Room 230), 1919 M Street, NW., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
140, Washington, DC 20037. 
List of Subjects in 47 CFR Part 73 

Radio broadcasting. 
Federal Communications Commission. 
Mark N. Lipp, 
Chief, Allocations Branch, Mass Media 
Bureau. 
[FR Doc. 87-2390 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-59; RM-5062) 


Radio Broadcasting Services; Eagle 
and Lincoin, NE 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document dismisses the 
request of Jerrell E. Kautz to allocate 
Channel 287A to Eagle or Lincoln, 
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Nebraska. See 51 FR 6444, February 24, 
1986. No interest in the use of the 
channel at Eagle was received. Interest 
in the use of Channel 287A at Lincoln 
was received from Dan Norton. 
However, the Commission found that 
the allotment could not be made in 
compliance with the Commission’s 
mileage separation requirements in that 
it would infringe on the buffer zone of 
Station KGRD, Channel 287A, at 
Orchard, Nebraska. With this action, 
this proceeding is terminated. 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Report 
and Order, MM Docket No. 86-59, 
adopted December 16, 1986, and 
released January 22, 1987. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 

Mark N. Lipp, 

Chief, Allocations Branch, Policy and Rules 
Division, Mass Media Bureau. 

[FR Doc. 87-2369 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 





3832 


ERE RNR RE SEO A, ST Se ee TNS TI LL TT TS SA TS TT aS 


Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and. 
applications and agency. statements of 
organization and functions. are examples 
of documents appearing in this section. 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


The Agency for International 
Development submitted the following 
public information'collection © 
requirements to OMB.for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L: 96-511. 
Comments regarding these information © 
collections should be addressed to the 
OMB reviewer listed at the end ‘of the 
entry no later than February. 17, 1987. 
Comments may also be addressed to, 
and copies of the submissions obtained 
from the Reports Management Officer, 
Fred D. Allen, (703) 875-1573, IRM/PE, 
Room 1109, SA-14, Washington, DC 
20523. 

Date Submitted: January, 23, 1987. 

Submitting Agency: Agency for 
International Development. 

OMB Number: 0412-0518. 

Type of Submission: Renewal. 

Title: Matching Grant Schedule. 

Purpose: Foreign Assistance 
legislation encourages A.1.D. to channel 
significant portions of economic 
development aid to developing countries 
through private voluntary agencies 
(PVOs). Through a competitive selection 
process, applications for funding of 
PVOs'’ international development 
programs on a cost-shared basis are 
considered each year. The Matching 
Grant Schedule invites interested PVOs 
to apply and provides the schedule for 
applications for the next selection cycle. 
Guidelines which state-the selection 
criteria and format for grant-~~--~""~ 
applications are attached to the 
invitation. 

Reviewer: Francine Picoult (202) 395- 
7340, Office of Management and Budget, 
Room 3201, New Executive Office 
Building, Washington, DC 20503. 


Dated: January 23, 1987. 
Fred D. Allen, 
Planning and Evaluation Division. 
[FR Doc. 87-2478 Filed 2-5-87; 8:45 am] 
BILLING CODE 6116-01-M 


DEPARTMENT OF COMMERCE 


Agency Forms Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: Bureau of the Census 

Title: Quarterly Apparel Survey 

Form number: Agency—MQ—23A; 
OMB—NA 

Type of request: New collection 

Burden: 

- 4,000 respondents; 

4,000 reporting hours 

Needs and uses: The U.S. Government 
has a clear and immediate need for 
frequent apparel production data to. 
monitor the effect of imports on the 
domestic apparel production industry. 
The users of these data will be 
Government agencies, business firms, 
trade associations, and research and 
consulting organizations. 

Affected public: Businesses or other for- 
profit institutions 

Frequency: Quarterly 

Respondent's obligation: Mandatory 

OMB desk officer: Don Arbuckle 395- 
7340 


Agency: Bureau of the Census 

Title: Quarterly Survey of the Finances 
of Public Employee Retirement 
Systems 

Form number: Agency—F—10; OMB— 
0607-0143 

Type of request: Extension of a currently 
approved collection 

Burden: 
340 respondents; 
340 reporting hours 

Needs.and uses: The Census Bureau -- 
needs the F-10 in order to survey the- 
receipts, payments, and asset 
balances of major public employee 
retirement systems. This form is the 
basis for a quarterly report that is 
used by groups such as the Council of 
Economic Advisors and the Federal 
Reserve Advisors and the Federal 


Federal Register 
Vol. 52, No. 25 


Friday, February 6, 1987 


Reserve System to analyze factors 
affecting the securities market. 
Affected public: State or local 
governments 
Frequency: Quarterly 
Respondent's obligation: Voluntary 
OMB desk officer: Don Arbuckle 395- 
7340 


Agency: Bureau of the Census 

Title: Motor Freight Transportation and 
Warehousing 

Form number: Agency—B-514, B-515, B- 
524, B-525; OMB—0607-0501 

Type of request: Revision of a currently 
approved collection 

Burden: 
2,100 respondents; 
2,100 reporting hours 

Needs and uses: This survey is the only 
annual source of data. for the universe 
of employer firms providing for-hire 
trucking and warehousing services. 
These data are used by the Federal 
Government for computation of the 
national accounts, and by private 
industry for marketing analysis. 

Affected public: Businesses or other for- 
profit institutions 

Frequency: Annually 

Respondent's obligation: Mandatory 

OMB desk officer: Don Arbuckle 395- 
7340 

Agency: Bureau of the Census 

Title: Carpet and Rugs 

Form number: Agency—MQ—22Q; 
OMB— 

Type of request: New collection 

Burden: 

. 140 respondents; 
140 reporting hours 

Needs and uses: The U.S. Government 
has a clear need for information on 
domestic output in the textile industry 
to monitor trade agreements with 
foreign countries. The users of these 
data are government agencies, trade 
associations, and business firms. The 
affected public will be larger carpet 
and rug manufacturers. 

Affected public: Businesses or other for- 
profit institutions. - 


Frequency: Quarterly - 


Respondent’s obligation: Mandatory 
OMB desk officer: Don Arbuckle 395- 

7340 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearnance 
Officer, Edward Michals, (202) 377-4217, 
Department of Commerce, Room H6622, 
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14th and Constitution Avenue NW.., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Don Arbuckle, OMB Desk Officer, Room 
3228 New Executive Office Building, 
Washington, DC 20503. 

Dated: February 2, 1987. 

Edward Michals, 

Department Clearance Officer, Office of 
Management and Organization. 

[FR Doc. 87-2513 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-07-M 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: Bureau of the Census 

Title: Broadwoven Fabrics (Gray) 

Form number: Agency—MQ-22T; 
OMB—NA 

Type of request: New collection 

Burden: 

4,875 respondents; 
4,875 reporting hours 

Needs and uses: The U.S. Government 
has a clear need for information on 
the domestic production of 
broadwoven fabrics to monitor textile 
agreements with foreign countries. 
The users of these data are 
Government agencies, business firms, 
and trade associations for making 
production, investment, and trade 
policy decisions. 

Affected public: Businesses or other for- 
profit institutions 

Frequency: Quarterly 

Respondent's obligation: Mandatory 

OMB desk officer: Don Arbuckle 395- 
7340 

Copies of the above information 
collection proposal can be obtained 
by calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377- 
4217, Department of Commerce, Room 
H6622, 14th and Constitution Avenue, 
NW., Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
to Don Arbuckle, OMB Desk Officer, 
Room 3228 New Executive Office 
Building, Washington, DC 20503. 


Dated: February 2, 1987. 
Edward Michals, 


Departmental Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 87-2514 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-07-M 


International Trade Administration | 
[A-570-601] 


Tapered Roller Bearings and Parts 
Thereof, Finished or Unfinished, From 
the People’s Republic of China; 
Preliminary Determination of Sales at 
Less Than Fair Value 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), from the 
People’s Republic of China {PRC) are 
being, or are likely to be, sold in the 
United States at less than fair value. We 
have notified the U.S. International 
Trade Commission {ITC) of our 
determination, and we have directed the 
U.S. Customs Service to suspend the 
liquidation of all entries of the subject 
merchandise that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each such 
entry in an amount equal to the 
estimated dumping margin as described 
in the “Suspension of Liquidation” 
section of this notice. If this 
investigation proceeds normally, we will 
make a final determination by April 20, 
1987. 
EFFECTIVE DATE: February 6, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Michael Ready (202 377-2613) or Mary S. 
Clapp {202 377-1769), Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 
Preliminary Determination 

We have preliminarily determined 
that tapered roller bearings and parts 
thereof , finished or unfinished, from the 
PRC are being, or are likely to be, sold in 
the United States at less than fair value, 
as provided in section 733 of the Tariff 
Act of 1930, as amended (the Act) (19 
U.S.C. 1673b). The weighted-average 
margin of sales at less than fair value is 
9.65 percent. 


Case History 


On August 25, 1986, we received a 
petition in proper form filed by the 
Timken Company, on behalf of the U.S. 
industry producing tapered roller 
bearings. In compliance with the filing 
requirements of § 353.36 of the 
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Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from the PRC are 
being, or are likely to be sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act, and that these imports are causing 
material injury, or threaten material 
injury, to a United States industry. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated such an investigation on 
September 15, 1986 (51 FR 33283, 
September 19, 1986), and notified the 
ITC of our action. On October 2, 1986, 
the ITC determined that there is a 
reasonable indication that imports of 
tapered roller bearings and parts thereof 
are materially injuring a United States 
industry (U.S. ITC Pub. No. 1899 1986). 

On November 4, 1986, a questionnaire 
was presented to counsel for China 
National Machinery and Equipment 
Import and Export Corporation (CMEC), 
the only known exporter of the subject 
merchandise from the PRC to the United 
States. An extension of time in which to 
respond was granted and on December 
11, 1986, we received a response from 
CMEC. 

On December 1, 1986, a questionnaire 
was presented to counsel for Premier 
Bearing and Equipment, Limited 
(Premier), a trading company based in 
Hong Kong that exports the subject 
merchandise produced inthe PRC from 
Hong Kong to the United States. An 
extension of time in which to respond 
was granted, and on January 9, 1987, we 
received a reply from Premier. 

As discussed under the “Foreign 
Market Value” section of this notice, we 
have preliminarily determined that the 
PRC is a state-controlled-economy 
country for the purpose of this 
investigation. 


Scope of Investigation 


The products covered by this 
investigation are tapered roller bearings 
and parts thereof, currently classified in 
Tariff Schedules of the United States 
(TSUS) item numbers 680.30 and 680.39; 
flange, take up cartridge, and hanger 
units incorporating tapered roller 
bearings, currently classified in TSUS 
item 681.10; and tapered roller housings 
(except pillow blocks) incorporating 
tapered rollers, with or without spindles, 
whether or not for automotive use, 
currently classified in TSUS item 
number 692.32 or elsewhere in the TSUS. 


Fair Value Comparisons 


Because CMEC and Premier 
accounted for all sales of this 
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merchandise from the PRC, we limited 
our investigation to them. To.determine 
whether sales of the subject 
merchandise in the United States were 
made at less than fair value, we 
compared the United States prices with 
the foreign market value. We 
investigated all sales of the subject 
merchandise for the period September 1, 
1985, through August 31, 1986. We used 
a twelve-month period of investigation 
because the respondents had 
insufficient sales in the original six- 
month period of investigation. 

We have preliminarily determined to 
calculate a single weighted-average 
margin combining direct sales by CMEC 
and sales of PRC-origin tapered roller 
bearings through Premier. We have done 
this because Premier's bearings are 
produced by the same factories that 
produce for CMEC’s direct sales. We are 
concerned that publishing separate rates 
for CMEC and Premier could lead the 
PRC factories to sell through the firm 
with the lower rate. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price for sales by CMEC 
and Premier because the merchandise 
was sold to unrelated purchasers prior 
to its importation into the United States. 

We calculated the purchase price for 
sales by CMEC based on the f.o.b. or c.& 
f. price to unrelated purchasers. We 
made deductions where applicable for 
inland and ocean freight. In accordance 
with the policy set forth in our final 
determination in the investigation of 
carbon steel wire rod from Poland (49 
FR 29434, July 20, 1984), we based these 
deductions on similar charges in a non- 
state-controlled economy country. 

We calculated the purchase price for 
sales by Premier based on the f.0.b. or 
c.i.f. price to unrelated purchasers. We 
made deductions, where applicable, for 
brokerage and handling charges, ocean 
freight and marine insurance. 


Foreign Market Value 


Petitioner alleged that the PRC is a 
state-controlled economy country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
under section 773(a) of the Act. After an 
analysis of the PRC’s economy, and 
consideration of the briefs submitted by 
the parties, we have preliminarily 
concluded that the PRC is a state- 
controlled economy country for 
purposes of this investigation. Basic to 
our decision on this issue is the fact that 
the central government of the PRC 
controls the prices and levels of 


production of the bearing industry, as 
well as the internal pricing of the factors 
of production. 

As a result, section 773(c) of the Act 
requires us to use prices or the 
constructed value of such or similar 
merchandise in a “non-state-controlled 
economy” country. Our regulations 
establish a preference for foreign market 
value based upon sales prices. They 
further stipulate that, to the extent 
possible, we should determine sales 
prices on the basis of prices in a “non- 
state-controlled economy” country at a 
stage of economic development 
comparable to the country with the 
state-controlledeconomy. — 

After an analysis of countries 
producing tapered roller bearings, we 
determined that India would be the most 
appropriate surrogate. We sent 
questionnaires requesting assistance in 
these investigations to six companies in 
India but to date we have received no 
affirmative reply. 

Additionally, we could not use import 
prices from non-state-controlled 
economy countries in this case because 
the applicable Department of Commerce 
statistics for the subject merchandise 
were based on categories that were too 
broad to make product specific 
comparisons. 

Therefore, as the best information 
otherwise available, we calculated 
constructed value based on the factors 
of production reported by the PRC 
producers. We valued PRC factors for 
energy and labor in Thailand and India, 
respectively. Information from Thailand 
was used because information from 
India was not available. Raw material 
costs were based on average prices 
obtained from the Special Summary 
Steel Invoices available to the 
Department. Factory overhead costs 
were calculated using information 
available in public ITC reports. We used 
the statutory minimum of 10 percent of 
the sum of material, fabrication costs, 
and overhead for general, sales and 
administrative expenses, and the 
statutory minimum of eight percent for 
profit. Packing value was obtained from 
publicly available data. 

With respect to sales by Premier, in 
accordance with section 773(f) of the 
Act, we based foreign market value on 
the prices at which Premier sold such or 
similar merchandise to third countries 
(Pakistan and Singapore), since there 
were no sales in the home market of 
Hong Kong of tapered roller bearings 
from the PRC. From these prices, we 
deducted, where applicable, charges for 
brokerage and handling, ocean freight 
and marine insurance. We made . 
adjustments, where applicable, for 
differences.in credit costs. 
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We made currency conversions in 
accordance with § 353.56(a)(1) of the 
Commerce Regulations, using certified 
exchange rates as furnished by the _ 
Federal Reserve Bank of New York. 


Verification 


We will verify all data used in 
reaching the final determination in this 
investigation. 


Suspension of Liquidation 


In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of tapered roller 
bearings and parts thereof, finished or 
unfinished, from the PRC that are 
entered or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeded the 
United States price, which was 9.65 per 
cent of the ex-factory value. This 
suspension of liquidation will remain in 
effect until further notice. 


ITC Notification 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and proprietary 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will determine whether these 
imports materially injure, or threaten 
material injury to a U.S. industry 
before the later of 120 days after we 
make our preliminary affirmative 
determination, or 45 days after we make 
our final determination. 


Public Comment 


In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 2:00 p.m. March 27, 
1987, at the U.S. Department of 
Commerce, Room 3708, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230. Individuals who wish to 
participate in the hearing must submit a 
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request to the Deputy Assistant 
Secretary for Import Administration, 
Room B-099, at the above address 
within 10 days of this notice’s 
publication. Requests should contain: (1) 
The party's name, address, and 
telephone number; (2) the number of 
participants; (3) the reason for attending; 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
in at least 10 copies must be submitted 
to the Deputy Assistant Secretary. by 
March 20, 1987. Oral presentations will 
be limited to issues raised in the briefs. 
All written views should be filed in 
accordance with 19 CFR 353.46, not less 
than 30 days before the final 
determination, or if a hearing is held, 
within 7 days after the hearing 
transcript is available, at the above 
address in at least 10 copies. 

This determination is published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673b{f)). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 2, 1987. 

[FR Doc. 87-2548 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-475-603] 


Tapered Roller Bearings and Parts 
Thereof, Finished or Unfinished From 
Italy; Preliminary Determination of 
Sales at Less Than Fair Value 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), from Italy are 
being, or are likely to be, sold in the 
United States at less than fair value. We 
have notified the U.S. International 
Trade Commission (ITC) of our 
determination, and we have directed the 
U.S. Customs Service to suspend 
liquidation. of all entries of the subject 
merchandise that are entered or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each entry in 
an amount equal to the estimated 
dumping margin as described in the 
“Suspension of Liquidation” section of 
this notice. If this investigation proceeds 
normally, we will make a final 
determination by April 20, 1987. 
EFFECTIVE DATE: February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mary S. Clapp (202-377-1769) or Karen 


S. DiBenedetto (202-377-1778), Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: 
Preliminary Determination 

We have preliminarily determined 
that tapered roller bearings and parts 
thereof, finished or unfinished, from 
Italy are being, or are likely to be, sold 
in the United States at less than fair 
value as provided in section 733 of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1673b) (the Act). The margin of 
sales at less than fair value is 54.18 
percent. 


Case History 


On August 25, 1986, we received a 
petition in proper form filed by the 
Timken Company, on behalf of the U.S. 
industry producing tapered roller 
bearings. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from Italy are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act, and that these imports are causing 
material injury, or threaten material 
injury, to a United States industry. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated the investigation on September 
15, 1986 (51 FR 33285, September 19, 
1986), and notified the ITC of our action. 

On October 2, 1986, the ITC 
determined that there is a reasonable 
indication that imports of tapered roller 
bearings from Italy are materially 
injuring a U.S. industry (U.S. ITC Pub. 
No. 1899, October 1986). 

On November 14, 1986, a 
questionnaire was presented to RIV- 
SKF, the only known exporter of the 
subject merchandise from Italy to the 
United States: We granted an extension 
of time in which to respond. 

On December 29, 1986 and January 14, 
1987, we received the narrative 
questionnaire responses. On December 
31, 1986 and January 14, 1987, we 
received computer tapes listing data 
relating to the responses. We found that 
the questionnaire responses were 
insufficient. We sent a deficiency letter 
on January 15, 1986. 

On January 20, 1987, petitioner alleged 
that sales of cup and cone sets in the 
home market were below the cost of 
production. 


Scope of Investigation 


The products covered by this 
investigation are tapered roller bearings 
and parts thereof (tapered roller 
bearings), currently classified under the 
Tariff Schedules of the United States 
(TSUS) under items 680.30 and 680.39; 
flange, take-up cartridge, and hanger 
units incorporating tapered roller 
bearings currently classified under 
TSUS itém 681.10; and tapered roller 
housings (except pillow blocks) 
incorporating tapered rollers, with or 
without spindles, whether or not for 
automotive use, and currently classified 
under TSUS item 692.32 or elsewhere in 
the TSUS. 


Fair Value Comparisons 


Because RIV-SKF accounted for all 
sales of this merchandise from Italy, we 
limited our investigation to it. To 
determine whether sales of the subject 
merchandise in the United States were 
made at less than fair value, we 
compared the United States price to the 
foreign market value. We made 
comparisons on approximately 93% of 
the sales of RIV-SKF’s products during 
the period of investigation, March 1, 
1986 through August 31, 1986. 


United States Price 


As provided in section 772(b) of the 
Act, we based the United States price on 
purchase price because the merchandise 
was sold to unrelated purchasers in the 
United States prior to importation. We 
made deductions from f.o.b. U.S. 
warehouse prices for ocean freight, 
marine insurance, brokerage, U.S. inland 
freight, U.S. duty and foreign inland 
freight, as appropriate. Because the 
respondent provided us with only 
aggregate values for these deductions, 
we have allocated the deductions on a 
per unit basis for purposes of our 
preliminary determination. We have 
requested additional data to allow us to 
determine the most appropriate basis of 
allocation to be used for our final 
determination. 


Foreign Market Value 


In accordance with section 
773(a)(1)(A) of the Act, we based foreign 
market value for standard cups, cones, 
and sets on sales in the home market. In 
accordance with section 773(a)(1)(B) of 
the Act, we determined that there were 
insufficient home market sales of such 
or similar merchandise to be used as a 
basis for determining foreign market 
value for tapered bearing units (TBU’s). 
The third country market with the 
largest volume of sales of the most 
similar TBU’s is Canada. We made 
comparisons of “such or similar” 





merchandise based on use, size, and 
type of the particular TBU’s involved. 

On January 20, 1987, petitioner alleged 
that the home market prices for the cup 
and cone sets were below the cost of 
production. We did not have sufficient 
time to develop data for purposes of the 
preliminary determination. We will 
address this issue in the final 
determination. 

We made no deductions from 
Canadian ex-warehouse or f.0.b. prices 
since we did not have sufficient 
information to justify such adjustments. 
We deducted rebates from the Italian 
ex-warehouse prices. We made 
adjustments to account for differences 
in the physical characteristics of the 
merchandise, in accordance with section 
353.16 of the Commerce Regulations. We 
are seeking additional information for 
the cups and cones sold in the United 
States which were compared to sets 
sold in Italy. 

Because we were not supplied with 
the actual dates of some of the 
respondent's United States sales, we 
were unable to make currency 
conversions based on the date of sale, 
as required by § 353.56(a) of our 
regulations. Accordingly, we used, as 
the best information available, the date 
of sale in the middle of the period of 
investigation. For the U.S. sales that did 
have dates of sale, we made currency 
conversions from Italian lire or 
Canadian dollars to U.S. dollars in 
accordance with § 353.56(a) of our 
regulations, using the certified daily 
exchange rates furnished by the Federal 
Reserve Bank of New York. 


Verification 


As provided in section 776(a) of the 
Act, we will verify all information used 
in reachin9 the final determination in 
this investigation. 


Suspension of Liquidation 


In accordance with section 733{d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of tapered roller 
bearings and parts thereof, finished or 
unfinished, from Italy that are entered, 
or withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. 

The Customs Service shall require a 
cash deposit or the posting of a bond 
equal to the estimated amount by which 
the foreign market value of the 
merchandise subject to this 
investigation exceeded the United 
States price, which was 54.18 percent of 
the ex-factory value. This suspension of 
liquidation will remain in effect until 
further notice. 


ITC Notification 


In accordance with section 733(f)} of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation..We will allow the IFC 
access to all privileged and proprietary 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under administrative protective order, 
without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will determine whether these 
imports are materially injuring, or are 
threatening material injury to, a U.S. 
industry before the later of 120 days 
after the date of our preliminary 
affirmative determination or 45 days 
after we make our final affirmative 
determination. 


Public Comment 


In accordance with section 353.47 of 
our regulations (19 CFR 353.47), if 
requested, we will hold a public hearing 
to afford interested parties an 
opportunity to comment on this 
preliminary determination at 1:30 p.m. 
on March 11, 1987, at the U.S. 
Department of Commerce, Room 3708, 
14th and Constitution Avenue, NW.., 
Washington, DC 20230. Individuals who 
wish to participate in the hearing must 
submit a request to the Deputy Assistant 
Secretary for Import Administration, 
Room B-099, at the above address 
within 10 days of the publication of this 
notice. Requests should contain: (1) The 
party’s name, address and telephone 
number; (2) the number of participants; 
(3) the reason for attending; and (4) a list 
of the issues to be discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by March 4, 
1987. Oral presentations will be limited 
to issues raised in the briefs. All written 
views should be filed in accordance 
with 19 CFR 353.46, not less than 30 
days before the final determination, or, 
if a hearing is held, within 7 days after 
the hearing transcript is available, at the 
above address in at least 10 copies. 

This determination is published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673b(f)). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 2, 1987. 

[FR Doc. 87-2549 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DS-M 
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[A-437-601] 


Preliminary 

Less Than Fair Value 

AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 

ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), from the 
Hungarian People’s Republic (Hungary) 
are being, or are likely to be, sold in the 
United States at less than fair value. We 
have notified the U.S. International 
Trade Commission (ITC) of our 
determination, and we have directed the 
U.S. Customs Service to suspend the 
liquidation of all entries of the subject 
merchandise that are entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each such 
entry in an amount equal to the 
estimated dumping margin as described 
in the “Suspension of Liquidation” 
section of this notice. If this 
investigation proceeds normally, we will 
make a final determination by April 20, 
1987. 

EFFECTIVE DATE: February 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Mary Jenkins (202-377-1756) or John R. 
Brinkmann (202-377-3965), Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: 
Preliminary Determination 


We have preliminarily determined 
that tapered roller bearings and parts 
thereof, finished or unfinished, from 
Hungary are being, or are likely to be, 
sold in the United States at less than fair 
value, as provided in section 733 of the 
Tariff Act of 1930, as amended (the Act) 
(19 U.S.C. 1673b). The weighted-average 
margin of sales at less than fair value is 
3.66 percent. 


Case History 


On August 25, 1986, we received a 
petition in proper form filed by the 
Timken Company, on behalf of the 
United States industry producing 
tapered roller bearings. In compliance 
with the filing requirements of § 353.36 
of the Commerce Regulations (19 CFR 
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353.36), the petition alleged that imports 
of the subject merchandise from 
Hungary are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Act, and that these imports are 
causing material injury, or threaten 
material injury, to a United States 
industry. 

. After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated such an investigation on 
September 15, 1986 (51 FR 33284, 
September 19, 1986) and notified the ITC 
of our action. 

On October 2, 1986, the ITC 
determined that there is a reasonable 
indication that imports of tapered roller 
bearings from Hungary are materially 
injuring an industry (U.S. ITC Pub. No. 
1899, October 16, 1986). 

On November 3, 1986, a questionnaire 
was presented to counsel for Magyar 
Gordulocsopagy Muvek (MGM), the 
only known exporter of the subject 
merchandise from Hungary to the 
United States. We received a 
questionnaire response on December 10, 
1986. 

As discussed under the “Foreign 
Market Value” section of this notice, we 
have preliminarily determined that 
Hungary is a state-controlled economy 
country for the purpose of this 
investigation. 


Scope of Investigation 


The products covered by this 
investigation are tapered roller bearings 
and parts thereof (tapered roller 
bearings), currently classified under 
Tariff Schedules of the United States 
(TSUS) item numbers 680.30 and 680.39; 
flange, take up cartridge, and hanger 
units incorporating tapered roller 
bearings currently classified under 
TSUS item number 681.10; and tapered 
roller housings (except pillow blocks) 
incorporating tapered rollers, with or 
without spindles, whether or not for 
automotive use, and currently classified 
under TSUS item numbers 692.32 or 
elsewhere in the TSUS. 


Fair Value Comparisons 


Because MGM accounted for all sales 
of this merchandise from Hungary, we 
limited our investigation to it. 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. We 
investigated all sales for the period 
September 1, 1985 through August 31, 
1986. We used a twelve-month period of 


investigation because the respondent 


had no sales in the original six-month 
period of investigation. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price for sales by MGM 
because the merchandise was sold to 
unrelated purchasers prior to its 
importation into the United States. 

We calculated the purchase price 
based on the f.0.b. port price to 
unrelated purchasers. We made 
deductions for foreign inland freight, 
handling, and loading charges. 

In accordance with the policy set forth 
in our final determination in the 
investigation of carbon steel wire rod 
from Poland (49 FR 29434, July 20, 1984), 
we based the inland freight deductions 
on charges in a non-state-controlled 
economy country, Portugal. Handling 
and loading were based on publicly 
available data. 


Foreign Market Value 


Petitioner alleged that Hungary is a 
state-controlled economy-country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
under section 773{a) of the Act. After an 
analysis of the Hungarian economy, and 
consideration of the briefs submitted by 
the parties, we have preliminarily 
concluded that Hungary is a state- 
controlled economy country for 
purposes of this investigation. Basic to 
our decision is the degree of direct and 
indirect central control that the 
Hungarian government exercises over 
the prices and levels of production of 
the tapered roller bearing industry, as 
well as the internal pricing of the factors 
of production. 

As a result, section 773(c) of the Act 
requires us to use prices or the 
constructed value of such or similar 
merchandise in a “non-state-controlled 
economy” country. Our regulations 
establish a preference for foreign market 
value based upon sales prices. They 
further stipulate that, to the extent 
possible, we should determine sales 
prices on the basis of prices in a “non- 
state-controlled economy” country at a 
stage of economic development 
comparable to the country with the 
state-controlled economy. 

After an analysis of countries 
producing tapered roller bearings, we 
determined that Argentina, Brazil, 
Mexico, Portugal and Yugoslavia would 
be the most appropriate surrogates. 
South Korea and Spain were selected as 
alternative surrogates. We sent 
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questionnaires requesting assistance in 
this investigation to tapered roller 
bearing producers in Argentina, Brazil, 
Mexico, South Korea and Spain but to 
date, no affirmative response has been 
received. We will attempt to obtain 
surrogate company data and verify it 
prior to the final determination. 
Additionally, we could not use import 
prices from non-state-controlled 
economy countries in this case because 
the applicable Department of Commerce 
statistics for the subject merchandise 
were based on categories that were too 
broad to make specific comparisons. 

As the best information otherwise 
available, we calculated constructed 
value based on the factors of production 
reported by the Hungarian producer 
which accounts for all of the Hungarian 
production to the United states of the 
subject merchandise. Where possible, 
we used Portugal for the surrogate 
country for this calculation using 
information from publicly available 
sources. We valued certain raw 
materials and labor inputs for tapered 
roller bearings in Portugal using such 
publicly available sources. Other raw 
material costs were based on costs to 
the Hungarian. producer for imports of 
certain steel products from market 
economies. Factory overhead was 
calculated using information available 
in public ITC reports. Packing was 
obtained from publicly available data. 
We used the statutory minimum of 10 
percent of the sum of material and 
production costs for general, sales and 
administrative expenses and the 
statutory minimum of eight percent for 
profit. 

When using surrogate country data, 
we made currency conversions in 
accordance with section 353.56(a) of our 
regulations, using certified exchange 
rates as furnished by the Federal 
Reserve Bank of New York. 


Verification 


We will verify all data used in 
reaching the final determination in this 
investigation. 


Suspension of Liquidation 


In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of tapered roller 
bearings and parts thereof, finished or 
unfinished, from Hungary that are 
entered or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 





average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeded the 
United States price, which was 3.66 
percent of the ex-factory value. This 
suspension of liquidation will remain in 
effect until further notice. 


ITC Notification 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and proprietary 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will determine whether these 
imports materially injure, or threaten 
material injury to, a U.S. industry before 
the later of 120 days after we make our 
preliminary affirmative determination, 
or 45 days after we make our final 
determination. 


Public Comment 


In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 10:00 a.m. on March 27, 
1987, at the U.S. Department of 
Commerce, Room 3708, 14th Street and 
Constitution Avenue, NW., Washington, 
DC 20230. Individuals who wish to 
participate in the hearing must submit a 
request to the Deputy Assistant 
Secretary for Import Administration, 
Room B-099, at the above address 
within 10 days of this notice’s 
publication. Requests should contain: (1) 
The party s name, address, and 
telephone number; (2) the number of 
participants; (3) the reason for attending; 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
in at least 10 copies must be submitted 
to the Deputy Assistant Secretary by 
March 20, 1987. Oral presentations will 
be limited to issues raised in the briefs. 
All written views should be filed in 
accordance with 19 CFR 353.46, not less 
than.30 days before the final 
determination or, if a hearing is held, 
within 7 days after the hearing 
transcript is available, at the above 
address in at least 10 copies. 


This determination is published 
pursuant to section 733(f} of the Act (19 
U.S.C. 1673b(f)). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 2, 1987. 

[FR Doc. 87-2550 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-485-602] 


Tapered Roller Bearings and Parts 
Thereof, Finished or Unfinished, From 
the Socialist Republic of Romania; 
Preliminary Determination of Sales at 
Less Than Fair Value 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), from the 
Socialist Republic of Romania 
(Romania) are being, or are likely to be, 
sold in the United States at less than fair 
value. We have notified the U.S. 
International Trade Commission (ITC) 
of our determination, and we have 
directed the U.S. Customs Service to 
suspend the liquidation of all entries of 
the subject merchandise that are 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each such 
entry in an amount equal to the 
estimated dumping margin as described 
in the “Suspension of Liquidation” 
section of this notice. If this 
investigation proceeds normally, we will 
make a final determination by April 20, 
1987. 
EFFECTIVE DATE: February 6, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Mary Jenkins (202-377-1756) or John R. 
Brinkmann (202-377-3965), Office of 
Investigations, Import Administration, 
International Trade Administration, U.S, 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. 
SUPPLEMENTARY INFORMATION: 
Preliminary Determination 

We have preliminarily determined 
that tapered roller bearings and parts 
thereof, finished or unfinished, from 
Romania are being, or are likely to be, 
sold in the United States at less than fair 
value, as provided in section 733 of the 
Tariff Act of 1930, as amended (the 
Act)(19 U.S.C. 1673b). The weighted- 
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average margin of sales at less than fair 
value is 8.87 percent. 
Case History 

On August 25, 1986, we received a 
petition in proper form filed by the 
Timken Company, on behalf of the U.S. 
industry producing roller bearings. In 
compliance with the filing requirements 
of § 353.36 of the Commerce Regulations 
(19 CFR 353.36), the petition alleged that 
imports of the subject merchandise from 
Romania are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Act, and that these imports are 
causing material injury, or threaten 
material injury, to a United States 
industry. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated such an investigation on 
September 15, 1986 (51 FR 33284, 
September 19, 1986) and notified the ITC 
of our action. 

On October 2, 1986, the ITC 
determined that there is a reasonable 
indication that imports of tapered roller 
bearings from Romania are materially 
injuring a United States industry (U.S. 
ITC Pub. No. 1899, October 16, 1986). 

On November 3, 1986, a questionnaire 
was presented to Embassy of Romania. 
We received a response from 
Technoimportexport, the only known 
exporter of the subject merchandise 
from Romania to the United States. 

As discussed under the “Foreign 
Market Value” section of this notice, we 
have preliminarily determined that 
Romania is a state-controlled-economy 
country for the purpose of this 
investigation. 


Scope of Investigation 


The products covered by this 
investigation are tapered roller bearings 
and parts thereof (tapered roller 
bearings), currently classified under 
Tariff Schedules of the United States 
(TSUS) item numbers 680.30 and 680.39; 
flange, take up cartridge, and hanger 
units incorporating tapered roller 
bearings currently classified under 
TSUS item number 681.10; and tapered 
roller housings (except pillow blocks) 
incorporating tapered rollers, with or 
without spindles, whether or not for 
automotive use, and currently classified 
under TSUS item numbers 692.32 or 
elsewhere in the TSUS. 


Fair Value Comparisons 


Because Technoimportexport 
accounted-for all sales of this 
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merchandise from Romania, we limited 
our investigation to it. 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. We 
investigated all sales of tapered roller 
bearings for the period September 1, 
1985, through August 31, 1986. We used 
a twelve-month period of investigation 
because the respondent had insufficient 
sales in the original six-month period of 
investigation. 


United States Price 


As provided in section 772 of the Act, 
we used the purchase price of the 
subject merchandise to represent the 
United States price for sales by 
Technoimportexport because the 
merchandise was sold to unrelated 
purchasers prior to its importation into 
the United States. 

We calculated the purchase price 
based on the f.o.b. price to unrelated 
purchasers. We made deductions for 
foreign inland freight, handling, and 
loading charges. 

In accordance with the policy set forth 
in our final determination in the 
investigation of carbon steel wire rod 
from Poland (49 FR 29434, July 20, 1984), 
we based the inland freight deduction 
on similar charges in a non-state- 
controlled economy country, Portugal. 
Handling and loading were based on 
publicly available data. 


Foreign Market Value 


Petitioner alleged that Romania is a 
state-controlled economy country and 
that sales of the subject merchandise in 
that country do not permit a 
determination of foreign market value 
under section 773(a) of the Act. After an 
analysis of the Romanian economy, and 
consideration of the briefs submitted by 
the parties, we have preliminarily 
concluded that Romania is a state- 
controlled economy country for 
purposes of this investigation. Basic to 
our decision on this issue is the fact that 
the central government of Romania 
controls the prices and levels of 
production of the tapered roller bearing 
industry, as well as the internal pricing 
of the factors of production. 

As a result, section 773(c) of the Act 
requires us to use prices or the 
constructed value of such or similar 
merchandise in a “non-state-controlled 
economy” country. Our regulations 
establish a preference for foreign market 
value based upon sales prices. They 
further stipulate that, to the extent 
possible, we should determine sales 
prices on the basis of prices in a “non- 
state-controlled economy” country at a 


stage of economic development 
comparable to the country with the 


. State-controlled-economy. 


After an analysis of countries 
producing tapered roller bearings, we 
determined that Argentina, Brazil, 
Mexico, Portugal and Yugoslavia would 
be the most appropriate surrogates. 
South Korea and Spain were selected as 
alternative surrogates. We sent 
questionnaires requesting assistance in 
this investigation to producers of 
tapered roller bearings in Argentina, 
Brazil, Mexico, South Korea and Spain 
but to date, no affirmative response has 
been received. We will attempt to 
obtain surrogate company data and to 
verify it prior to the final determination. 
Additionally, we could not-use import 
prices from non-state-controlled 
economy countries in this case because 
the applicable Department of Commerce 
statistics for the subject merchandise 
were based on categories that were too 
broad to make specific comparisons. 

As the best information otherwise 
available, we calculated constructed 
value based on the factors of production 
reported by Technoimportexport on 
behalf of the Romanian producer which 
accounts for 90 percent of the Romanian 
production and exports to the United 
States of the subject merchandise. 
Technoimportexport has been requested 
to provide the factors of production for 
the only other Romanian tapered roller 
bearing producer, Where possible, we 
used Portugal for the surrogate country 
for this calculation using information 
from publicly available sources. We 
valued labor and certain raw material 
inputs for tapered roller bearings in 
Portugal from such publicly available 
sources. Other raw material costs were 
based on average prices obtained from 
the Special Summary Steel Invoices 
available to the Department. Direct 
factory overhead was calculated using 
data in the petition and in public ITC 
reports. Packing was obtained from 
publicly available data. We used the 
statutory minimum of 10 percent of the 
sum of material and production costs for 
general, sales and administrative 
expenses and the statutory minimum of 
eight percent for profit. 

When using surrogate country data, 
we made currency conversions in 
accordance with § 353.56(a)(1) of our 
regulations, using certified exchange 
rates as furnished by the Federal 
Reserve Bank of New York. 


Verification 
We will verify all data used in 


reaching the final determination in this 
investigation. 


Suspension of Liquidation 


In accordance with section 733(d} of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of tapered roller 
bearings, and parts thereof, finished or 
unfinished, from Romania that are 
entered or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeded the 
United States price, which was 8.87 
percent of the ex-factory value. This 
suspension of liquidation will remain in 
effect until further notice. 


ITC Notification 


In accordance with section 733(f} of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and proprietary 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will determine whether these 
imports materially injure, or threaten 
material injury to, a U.S. industry before 
the later of 120 days after we make our 
preliminary affirmative determination, 
or 45 days after we make our final 
determination. 


Public Comment 


In accordance with section 353.47 of 
our regulations (19 CFR 353.47), if 
requested, we will hold a public hearing 
to afford interested parties an 
opportunity to comment on this 
preliminary determination at 1:00 p.m. 
on March 26, 1987, at the U.S. 
Department of Commerce, Room 3708, 
14th Street and Constitution Avenue, 
NW., Washington, DC 20230. Individuals 
who wish to participate in the hearing 
must submit a request to the Deputy 
Assistant Secretary for Import 
Administration, Room B-099, at the 
above address within 10 days of this 
notice’s publication. Requests should 
contain: (1) The party's name, address, 
and telephone number; (2) the number of 
participants; (3) the reason for attending; 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
in at least 10 copies must be submitted 
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to the Deputy Assistant Secretary by 
March 19, 1987. Oral presentations will 
be limited to issues raised in the briefs. 
All written views should be filed in 
accordance with 19 CFR 353.46, not less 
than 30 days before the final 
determination or, if a hearing is held, 
within 7 days after the hearing 
transcript is available, at the above 
address in at least 10 copies. 

This determination is published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673b{f)). 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 2, 1987. 

[FR Doc. 87-2551 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-05-M 


[A-479-601] 


Tapered Roller Bearings and Parts 
Thereof, Finished or Unfinished, From 
Yugoslavia; Preliminary Determination 
of Sales at Less Than Fair Value 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 

ACTION: Notice. 


summary: We have preliminarily 
determined that tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), from 
Yugoslavia are being, or are likely to be, 
sold in the United States at less than fair 
value. We have notified the U.S. 
International Trade Commission (ITC) 
of our determination, and have directed 
the U.S. Customs Service to suspend the 
liquidation of all entries of the subject 
merchandise that are entered or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice, and to require 
a cash deposit or bond for each entry in 
an amount equal to the estimated 
dumping margin as described in the 
“Suspension of Liquidation” section of 
this notice. If this investigation proceeds 
normally, we will make a final 
determination by April 20, 1987. 
EFFECTIVE DATE: February 6, 1987. 

FOR FURTHER INFORMATION: Contact 
Judith L. Nehring (202-377-1776) or 
Charles Wilson (202-377-5288), Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue NW., 
Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: 
Preliminary Determination 
We have preliminarily determined 


that tapered roller bearings and parts 
thereof, finished or unfinished (tapered 
roller bearings), from Yugoslavia are 
being, or are likely to be, sold in the 
United States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (the Act) (19 U.S.C. 
1673b). The margin of sales at less than 
fair value is 33.61 percent. 


Case History 


On August 25, 1986, we received a 
petition in proper form filed by the 
Timken Company, on behalf of the 
United States industry producing 
tapered roller bearings. In compliance 
with the filing requirements of § 353.36 
of the Commerce Regulations (19 CFR 
353.36), the petition alleged that imports 
of the subject merchandise from 
Yugoslavia are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Act, and that these imports are 
causing material injury, or threaten 
material injury, to a U.S. industry. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
initiated such an investigation on 
September 15, 1986 (51 FR 33288, 
September 19, 1986), and notified the 
ITC of our action. 

On October 2, 1986, the ITC 
determined that there is a reasonable 
indication that imports of tapered roller 
bearings from Yugoslavia are materially 
injuring a U.S. industry (U.S. ITC Pub. 
No. 1899, October 16, 1986). 

On October 31, 1986, a questionnaire 
was presented to Unis, the only known 
exporter of the subject merchandise 
from Yugoslavia. We received a 
response on December 2, 1986. 

On December 22, 1986 we sent a letter 
to Unis noting the deficiencies contained 
in their original response and requested 
that they revise the response and submit 
the revisions to the Department no later 
than January 9, 1987. On January 6, 1987, 
we granted a verbal extension to Unis 
until January 16, 1987. On January 16, 
1987, we received a supplemental 
response. 

On January 20, 1987, petitioner alleged 
that sales of tapered roller bearings in 
the home market were below the cost of 
production, pursuant to section 773(b) of 
the Act. They provided support for their 
request by comparing Timken’s cost of 
production for two tapered roller 
bearings sold by Unis in the U.S. market 
adjusted for differences in labor costs 
and GS&A expenses to the U.S. price of 
these tapered roller bearings as reported 
in Unis’ response. Petitioner then argued 
that to the extent that identical, or 


similar, merchandise is sold in the home 
market, such sales are likely also to be 
below the full cost of production. This, 
however, does not constitute evidence 
which, within the meaning of section 
773(b) of the Act, gives the 
administering authority reasonable 
grounds to believe or suspect that sales 
in the home market of the country of 
exportation have been made at prices 
which represent Jess than the cost of 
producing the merchandise in question. 
Therefore, we have not initiated a cost 
of production investigation in this case. 


Scope of Investigation 


The products covered by this 
investigation are tapered roller bearings 
and parts thereof, finished or unfinished 
(tapered roller bearings), currently 
classified under Tariff Schedules of the 
United States (TSUS), item numbers 
680.30 and 680.39; flange, take-up 
cartridge, and hanger units incorporating 
tapered roller bearings, currently 
classified under TSUS item 681.10; and 
tapered roller housings.(except pillow 
blocks) incorporating tapered rollers; 
with or without spindles, whether or not 
for automotive use, currently classified 
under TSUS item 692.32 or elsewhere in 
the TSUS. 


Fair Value Comparisons 


Because Unis accounted for all sales 
of the subject merchandise from 
Yugoslavia, we limited our investigation 
to it. 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price, 
based on the best information available, 
with the foreign market value, also 
based on the best information available. 
We used the best information available 
as required by section 776(b) of the Act, 
because we did not receive an adequate 
response. We investigated sales for the 
period March 1, throuch August 31, 1986. 


United States Price 


For purposes of our preliminary 
determination, we have not used sales 
data presented by respondent to 
calculate United States price. Although 
we were provided a listing of U.S. sales, 
we were unable to make comparisons of 
such or similar merchandise to home 
market sales. For example, bearing 
designations of U.S. sales, compared to 
home market bearing designations with 
different dimensions and static load 
ratings were not adjusted for in the 
response. Also, a weight ratio to price 
ratio was offered for comparison, while 
the unit of measurement in the sales 
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data was presented in pieces, Using this 
data, an accurate comparison of U.S. 
merchandise to home market 
merchandise could not be made. 
Therefore, we used the petitioner's data 
as the best information available. 
Foreign Market Value 

For purposes of our preliminary 
determination, we also have not used 
sales data presented by respondent to 
calculate foreign market value. The 
home market sales section of the 
response contained deficiencies which 
rendered the data insufficient for the 
preliminary determination. Specifically, 
the respondent submitted an incomplete 
listing of home market sales which 
covered only the two largest customers 
in Yugoslavia and contained data on 
sales of “similar” merchandise 
identified by the respondent to that 


merchandise sold to the United.States, - 


instead of all home market sales made 
during the period of investigation. 
Furthermore, for. sales that the 
respondent did report, those sales. were 
not identifiable by.dates, nor were there 
quantities which could be identified 
with those individual sales. For these 
reasons, we Calculated the foreign 
market value of tapered roller bearings 
on the basis of the best information 
available, which are those prices 
furnished by the petitioner. We have 
adjusted the petitioner's prices by the 
average rate of for the 
Yugoslavian dinar for the period of 
investigation, as reported by the 
International Monetary Fund. 

We made currency conversions from 
Yugoslavian dinars to U.S. dollars in 
accordance with § 353.56({a) of our 
regulations. Normally, we use certified 
exchange rates furnished by the Federal 
Reserve Bank of New York, but no 
certified rates were available‘for 
Yugoslavia. Therefore, we used monthly 
exchange rates published by the 
International Monetary Fund, as best 
information available. 


Verification 
We will verify all information used in 


reaching the final determination in this 
investigation. 


Suspension of Liquidation 

In accordance with section 733(d) of 
the Act, we are directing the U.S. 
Customs Service to suspend liquidation 
of all entries of tapered roller bearings 
and parts thereof, finished or unfinished 
from Yugoslavia that are entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice in the Federal 
Register. The Customs Service shall 


require a cash deposit or the posting of a 
bond equal to the estimated amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeded the United 
States price, which was 33.61 percent. . 
This suspension of liquidation will 
remain in effect until further notice. 


ITC Notification 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonproprietary 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and proprietary 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under administrative protective order, 
without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. 

The ITC will determine whether these 
imports materially injure, or threaten 
material injury to, a U.S. industry before 
the later of 120 days after the date of our 
preliminary affirmative determination or 
45 days after we make our final 
affirmative determination. 


Public Comment 


In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if requested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 1:00 p.m. on March 12, 
1987, at the U.S. Department of 
Commerce, Room 3708, 14th and 
Constitution Avenue, NW., Washington, 
DC, 20230. Individuals who wish to 
participate in the hearing must submit a 
request to the Deputy Assistant 
Secretary for Import Administration, 
Room B-099, at the above address 
within 10 days of the publication of this 
notice. Requests should contain: (1) The 
party’s name, address and telephone 
number; (2) the number of participants; 
(3) the reason for attending; and (4) a list 
of the issues to be discussed. In 
addition, pre-hearing briefs in at least 
ten copies must be submitted to the 
Deputy Assistant Secretary by March 5, 
1987. Oral presentations will be limited 
to issues raised in the briefs. All written 
views should be filed in accordance 
with 19 CFR 353.46, not less than 30 
days before the final determination, or, 
if a hearing is held, within 7 days after 
the hearing transcript is available, at the 
above address in at least 10 copies. 


This determination is published 
pursuant to section 733(f) of the Act (19 
USC 1673b(f)). 

Gilbert B, Kaplan, 

Deputy Assistant Secretary for Import 
Administration. 

February 2, 1987. 

[FR Doc. 87-2552 Filed 2-5-87; 8:45 am} 
BILLING CODE 3510-DS-¥ 


Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 


ACTION: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Background 


Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with § 353.53a or 355.10 of the 
Commerce Regulations, that the 
Department of Commerce (“the 
Department") conduct an administrative 
review of that antidumping or 
countervailing duty order, finding, or 
suspended investigation. 

Opportunity to request a review: Not 
later than February 28, 1987, interested 
parties may request administrative 
review of the following, findings, or 
suspended investigations, with 
anniversary dates in February, for the 
following periods: 


_pebaiancse ls sitet fe hai 


Antidumping Duty Proceeding: 
Melamine from Japan 
Natural Bristle Paint Brushes from 
Ce ciehincensdnaniteaeceiiesesctemmntes 02/06/86-01/31/87 
Birch 3-Ply Doorskins from Japan 02/01 /86-01/31/87 
Racing Plates from Canada ... .-.|02/01/86-01/31/87 
Railway Track Maintenance “Equip- 


02/01/86-01/31/87 


02/01/86-01/31/87 
Countervailing Duty Proceeding: 
Cotton Yarn trom Per... -nseienenieeonsenen- 
Cotton Sheeting and Sateen from 
..-:] 01/01/86-12/31/86 


01/01/86-12/34/86 


Carbon Steel Wire Rod from Saudi 
Arabia. 


41/20/85-12/31/86 
Suspensions: 

Stainless Stee! Products from Brazil... 
Yarns of Polypropelene Fibers from 


{01/01 /86-12/31/86 





01/01/86-12/31/86 
—. Float Glass from 


Mexico... e-sereeee] O1/01 /86-12/3 1 /86 


A request must conform to the 
Department's interim final rule 
published in the Federal Register (50 FR 





32556) on August.13, 1985. Seven copies 
of the request should be submitted to the 
Deputy Assistant Secretary for Import 
Administration, International Trade 
Administration, Room B-099, U.S. 
Department of Commerce, Washington, 
DC 20230. 

The Department will publish in the 
Federal Register a notice of “Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review,” for requests 
received by February 28, 1987. 

If the Department does not receive by 
February 28, 1987 a request for review of 
entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute 
but is published as a service to the 
international trading community. 


Dated: February 30, 1987. 
Joseph Spetrini, 
Acting Deputy Assistant Secretary for Import 
Administration. 
[FR Doc. 87-2553 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


[Modification No. 1 to Permit No. 514; P53B) 


Marine Mammals; Modification of 
Permit; Dolphin Research Center 


Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Public Display Permit No. 
514 issued to Dolphin Research Center, 
P.O. Box 2875, Marathon Shores, Florida 
33052, on August 2, 1985, (50 FR 32252), 
is modified by adding the following: 


Section B.8 


8. The Holder is authorized to conduct a 
human/dolphin diving program as described 
in the modification request. This modification 
is subject to periodic review by the Assistant 
Administrator for Fisheries and can be 
revoked at any time. 


Section B.9 


9. The Holder shall submit a quarterly 
report, listing the number of human/dolphin 
dives, any behavioral modifications of the 
animals, and any health related problems. 
This report should be submitted to the Office 
of Protected Species and Habitat 


Conservation, National Marine Fisheries 
Service, Department of Commerce, 
Washington, D.C. 20235. 


This modification became effective on 
January 30, 1987. 

Documents submitted in connection 
with the above modification are 
available for review in the following 
offices: 

Protected Species Division, National 
Marine Fisheries Service, 1825 
Connecticut Avenue, NW., Room 805, 
Washington, DC; and 

Southeast Region, National Marine 
Fisheries Service, 9450 Koger 
Boulevard, St. Petersburg, Florida 
33702. 

Dated: January 30, 1987. 

Nancy M. Foster, 

Director, Office of Protected Species and 

Habitat Conservation, National Marine 

Fisheries Service. 

[FR Doc. 87-2470 Filed 2-5-87; 8:45 am] 

BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Adjusting the import Limits for Certain 
Cotton and Man-Made Fiber Textile 
Products Produced or Manufactured in 
Bangladesh 


February 2, 1987. 


The chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on February 6, 
1987. For further information contact 
Kathryn Cabral, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. 


Background 


The bilateral Cotton and Man-Made 
Fiber Textile Agreement of February 19 
and 24, 1986 between the Governments 
of the United States and Bangladesh 
provides, among other things, for 
designated percentage increases in 
certain categories (swing). An increase 
for swing is being applied to the 
restraint limit previously established for 
cotton textile products in Category 341, 
produced or manufactured in 
Bangladesh and exported during the 
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agreement year which began on 
February 1, 1986 and extends through 
January 31, 1987. 

The restraint limit for Categories 340/ 
640, is being decreased to account for 
the swing applied to Category 341. In the 
letter published below, the Chairman of 
the Committee for the Implementation of 
Textile Agreements directs the 
Commissioner Customs to adjust the 
restraint limits for these categories. 


A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386) 
and in Statistical Headnote 5, Schedule 
3 of the Tariff Schedules of the United 
States Annotated (1987). 


Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textiles Agreements. 


Committee for the Implementation of Textile 
Agreements 
February 2, 1987. 
Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive issued to you on February 26, 1986, 
by the Chairman, Committee for the 
Implementation of Textile Agreements, 
concerning imports into the United States of 
certain cotton and man-made fiber textile 
products, produced or manufactured in 
Bangladesh and exported during the twelve- 
month period which began on February 1, 
1986 and extends through January 31, 1987.1 

Effective on February 6, 1987, the directive 
of February 26, 1986 is hereby amended to 
include the following adjusted restraint 
limits: 


1,260,125 dozen 
1,166,000 dozen 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553{a)(1). 


! The agreement provides, in part, that: (1) 
specific limits may be adjusted during the 
agreement year by designated percentages; (2) 
specific limits may be adjusted for carryover and 
carryforward; and (3) administrative arrangements 
or adjustments may be made to resolve minor 
problems arising in the implementation of the 
agreement. 
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Sincerely, 
Ronald I. Levin, , 
Acting Chairman, Committee for the 
Implementation-of Textile Agreement: 
[FR Doc. 87-2507 Filed 2-5-87; 8:45. am] 
BILLING CODE 3510-DR-M 


Establishing an Import Limit for 
Certain Cotton Textile Products 
Produced or Manufactured in Mauritius 


February 3, 1987. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972; 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on February 9, 
1987. For further information contact 
Pamela Smith, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of ‘each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. For 
information on categories on which 
consultations have been requested call 
(202) 377-3740. 


Background 


On October 31, 1986, the Government 
of the United States requested the 
Government of Mauritius to enter into 
consultations concerning exports to the 
United States of spun plied acrylic yarn 
in Category 604-A (only TSUSA 
numbers 310.5049 and 310.6045), 
produced or manufactured in Mauritius 
and exported during the twelve-month 
period which began on October 31, 1986 
and extends through October 30, 1987, 
Inasmuch as consultations have not 
been held on a mutually satisfactory 
limit for this category, the United States 
Government will control imports in 
Category 604-A, exported during the 
twelve-month period which began on 
October 31, 1986, at a level of 459,993 
pounds, 

Accordingly, in the letter published 
below the Chairman of CITA directs the 
Commissioner of Customs to.prohibit 
entry, or withdrawal from warehouse, 
for consumption in the United States of 
textile products in Category 604-A in 
excess of the designated restraint limit. 

The United States remains committed 
to finding a solution concerning this 
category. Should such a solution be 
reached in consultations with the 
Government of Mauritius, further notice 
will be published in the Federal 
Register. 


A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924); December 14, 
1983, (48 FR 55607), a December 30, 1983 
(48 FR 57584), April 4; 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), July 14, 1986 (51 FR 25386) 
and in Statistical Headnote 5, Schedule 
3 of the Tariff Schedules of the United 
States Annotated (1987). 

Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textiles Agreements. 


Committee for the Implementation of Textile 
Agreements 
February 3, 1987 
Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and in accordance 
with the provisions of Executive Order 11651 
of March 3, 1972, as amended, you are 
directed to prohibit, effective on February 9, 
1987, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of man-made 
fiber textile products in Category 604-A,' 
produced or manufactured in Mauritius and 
exported during the twelve-month period 
which began on October 31, 1986 and extends 
through October 30, 1987, in excess of the 
following level of restraint: 2 


12-mo. restraint 
level 


Textile products in Category 604-A which 
have been exported to the United States prior 
to October-31, 1986 shall not be subject to this 
directive. 

Textile products in Category 604-A which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the 
effective date of this directive shall not be 
denied entry under this directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983, (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 
287554), November 9, 1984 (49 FR 44782), July 
14, 1986 (51 FR 25386) and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States annotated 
(1987). 


1 In Category 604, only TSUSA numbers 310.5049 
and 310.6045. 

2 The level has not been adjusted to account for 
any imports exported after October 30; 1986. 
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In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 533(a)(1). 

Sincerely, 
Ronald I Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 87-2508 Filed 2-5-87; 8:45 am] 


BILLING CODE 3510-DR-M 


Announcing Import Limits for Certain 
Cotton, Wool and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the Republic of 
Singapore, Effective on January 1, 
1987; Correction 


February 3, 1987. 


On December 22, 1986 a notice was 
published in the Federal Register (51 FR 
45797) which announced import restraint 
limits as a group, as well as specific 
limits for individual categories, for 
certain cotton, wool and man-made fiber 
textile products from Singapore. In 
paragraph 2 of the notice and in the 
table of the letter to the Commissioner 
of Customs which follows the notice, 
Categories 649-650 should be added to 
the group limit. Also in the letter to 
Customs, the limit for Category 636 
should be corrected to 140,000 dozen, 
instead of 200,000 dozen. 

Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 87-2509 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DR-M 


Extending Coverage of the Macau 
Export Visa Requirements to Include 
Textile Products of Vegetable Fibers 
(Other Than Cotton) and Silk Blends in 
Category 845/846 


February 3, 1987. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on February 9, 
1987. For further information contact 
Diana Solkoff, International Trade 
Specialist; Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 





Background 


The Governments of the United States 
and the Republic of Macau have agreed 
to extend coverage of the existing export 
visa requirement to include sweaters of 
vegetable fibers, other than cotton, such 
as ramie, linen, jute, abaca, etc., and silk 
blends in Category 845/846, produced or 
manufactured in Macau and exported to 
the United States. This coverage is in 
addition to the previously established 
coverage of cotton, wool and man-made 
fiber textiles and textile products. The 
visa itself and the official authorized by 
the Government of Macau to issue visas 
are not being changed at this time. 
Accordingly, in the letter published 
below the Chairman of CITA directs the 
Commissioner of Customs, effective on 
February 1, 1987, to amend the directive 
of November 17, 1981 (46 FR 57105) to 
extend coverage to the aforementioned 
products, exported on or after February 
1, 1987. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on July 
29, 1986. 

Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


February 3, 1987 


Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive of November 17, 1981 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements which 
directed you to prohibit entry and 
withdrawal from warehouse for consumption 
in the United States of cotton, wool and man- 
made fiber textile products, produced or 
manufactured in Macau for which the 
authorities in Macau had not issued an 
appropriate export visa. 

Effective on February 9, 1987, the directive 
of November 17, 1981, is hereby further 
amended to require that sweaters of 
vegetable fibers, other than cotton, such as 
ramie, linen, jute, abaca, etc, and silk blends 
in Category 845/846 also be visaed if 
exported from Macau on or after February 1, 
1987. . 

A description of the Textile categories in 
terms of T.S.U.S.A. numbers was publised in 
the Federal Register on July 29, 1986. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553 (a)(1). 


Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 87-12510 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DR-M 


Announcing Bilateral Textile 
Consultations With the Government of 
Malaysia To Review Trade in Category 
442 


February 3, 1987. 


On November 28, 1986, the - 
Government of the United States, under 
Article 3 of the Arrangement Regarding 
International Trade in Textiles, 
requested consultations with the 
Government of Malaysia with respect to 
wool skirts in Category 442, produced or 
manufactured in Malaysia. 

The purpose of this notice is to advise 
the public that consultations were held 
between the Governments of Malaysia 
and the United States on December 3, 
1986. A summary market statement 
concerning Category 442 follows this 
notice. 

The new limit for this category agreed 
in negotiations is 14,644 dozen for the 
period December 1, 1986 through 
December 31, 1987. Swing, carryover 
and carryforward shall be available 
pursuant to paragraph 5 of the 
agreement. The United States and 
Malaysia exchanged diplomatic notes 
on December 11, 1986 and December 19, 
1986, respectively. 

A summary market statement 
concerning category 442 follows this 
notice. 

FOR FURTHE INFORMATION CONTACT: 
Eve Anderson, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
Washington, DC (202) 377-4212. For 
information on the quota status of this 
limit, please refer to the Quota Status 
Reports which are posted on the bulletin 
boards of each Customs port. For 
information on embargoes and quota re- 
openings, please call (202) 377-3715. 

For information on categories on 
which consultations have been 
requested call (202) 377-3740. 

Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Malaysia—Market Statement 
Category 442—Wool Skirts 
November 1986 
Summary and Conclusions 
U.S. imports of Category 442 from Malaysia 
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during the year ending September 1986 were 
21,484 dozen, almost 6 times the 3,682 dozen 
imported a year earlier. During the first nine 
months of 1986, U.S. imports from Malaysia 
were 21,063 dozen, 10 times the 2,127 dozen 
imported during the same period of 1985 and 
8 times the amount imported during calendar 
year 1985. 

The market for Category 442 has been 
disrupted by imports. The sharp and 
substantial increase of imports from 
Malaysia has contributed to this disruption. 


U.S. Production and Market Share 


U.S. production of wool skirts declined 29 
percent from 1,291 thousand dozen in 1983 to 
923 thousand dozen in 1985. The U.S. 
producers’ share of this market fell from 84 
percent in 1983 to 68 percent in 1985. 


U.S. Imports and Import Penetration 


U.S. imports of Category 442 increased 
from 244 thousand dozen in 1983 to 444 
thousand dozen in 1985, an 82 percent 
increase. Imports continue to grow in 1986. 
Category 442 imports are up 66 percent in the 
first nine months of 1986. The ratio of imports 
to domestic production increased from 19 
percent in 1983 to 48 percent in 1985. 


Duty Paid Value and U.S. Producer Price 


Approximately 80 percent of Category 442 
imports from Malaysia during the first nine 
months of 1986 entered under TSUSA number 
384.7522—womens’, girls’, and infants’ woven 
wool skirts, not ornamented. These skirts 
entered the U.S. at landed duty-paid values 
below the U.S. producers’ prices for 
comparable skirts. 


Committee for the Implementation of Textile 
Agreements 


February 3, 1987. 
Commissioner of Customs, 
Department of the Teasury, Washington, D.C. 
20229 

Dear Mr. Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the Agreement 
Regarding International Trade in Textiles 
done at Geneva on December 20, 1973, as 
further extended on July 31, 1986; pursuant to 
the Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement, effected by 
exchange of notes dated July 1 and July 11, 
1985, as amended, between the Governments 
of the United States and Malaysia; and in 
accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended, 
you are directed to prohibit, effective on 
February 9, 1987, entry into the United States 
for consumption and withdrawal from 
warehouse for consumption of wool textile 
products in Category 442, produced or 
manufactured in Malaysia and exported 
during the period beginning December 1, 1986 
and extending through December 31, 1987, in 
excess of 14,644 dozen. 


The limit has not been adjusted to account for 
any imports exported after November 30, 1986. 
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Textile products in Category 442 which 
have been exported to the United States prior 
to December 1, 1986 shall not be subject to 
this directive. 

Textile products.in Category 442 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the 
effective date of this directive shall not be 
denied entry under this directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 1983 (48 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983, (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4, 1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 
November 9, 1984 (49 FR 44782), July 14, 1986 
(51 FR 25386) and in Statistical Headnote 5, 
Schedule 3 of the Tariff Schedules of the 
United States Annotated (1987). 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 
U.S.C. 553 (a)(1). 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


[FR Doc. 87-2511 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DR-M 


Requesting Public Comment on 
Bilateral Consultations With the 
Government of Mauritius on Category 


February 3, 1987. 


On December 29, 1986, the United 
States Government, under section 204 of 
the Agricultural Act of 1956,-as amended 
(7 U.S.C. 1854), requested consultations 
with the Government of Mauritius with 
respect to cotton textile products in 
Category 335 (women’s, girls’ and 
infants’ coats), produced or 
manufactured in Mauritius. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations between the two 
governments, the Committee for the 
Implementation of Textile Agreements 
may later establish for the entry or 
withdrawal from warehouse for 
consumption of textile products in 
Category 335, produced or manufactured 
in Mauritius and exported to the United 
States during the twelve-month period 
which began on December 29, 1986 and 
extends through December 28, 1987, at a 
level of 23,063 dozen. 

The United States remains committed 
to finding a solution concerning this 
category. Should such a solution be 
reached in consultations with the 
Government of Mauritius, further notice 
will be published in the Federal 
Register 


A summary market statement for this 
category follows this notice. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983 (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1987). 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 335, or to 
comment on domestic production or 
availability of textile products included 
in this category, is invited to submit 
such comments or information in ten 
copies to Mr. Ronald I. Levin, Acting 
Chairman, Committee for the 
Implementation of Textile Agreements, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230. Because of the exact timing of 
the consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC, and may be obtained 
upon request. 

Further comment may be invited 
regarding particular comments of 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute ‘‘a foreign 
affairs function of the United States.” 


FOR FURTHER INFORMATION CONTACT: 
Pamela Smith, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, please refer 
to the Quota Status Reports which are 
posted on the bulletin boards of each 
Customs port. For information on 
embargoes and quota re-openings, 
please call (202) 377-3715. For 
information on categories on which 
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consultations have been requested call 
(202) 377-3740. 


Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textiles Agreements. 


Mauritius—Market Statement 


Category 335—Women's Girls’ and Infants’ 
Cotton Coats 


Summary and Conclusions 


U.S. imports of Category 335 from 
Mauritius were 26,474 dozen during the year 
ending October 1986, 45 times the 583 dozen 
imported a year earlier. During the first ten 
months of 1986, imports of Category 335 from 
Mauritius were 26,069 dozen, 70 times the 
amount imported during the same period of 
1985 more than 30 times the amount imported 
during calendar year 1985. 

The U.S. market for Category 335 has been 
disrupted by imports. The sharp and 
substantial increase of imports from 
Mauritius has contributed to this disruption. 
U.S. Production and Market Share 

U.S. production of women’s, girls’ and 
infants’ cotton coats declined by nearly 12 
percent from 661 thousand dozen in 1983 to 
584 thousand dozen in 1985. The U.S. 
manufacturers’ share of this market declined 
from 29 percent in 1983 to 23 percent in 1985. 
U.S. Imports and Import Penetration 

U.S. imports of Category 335 grew from 1.6 
million dozen in 1983 to 2.0 million dozen in 
1985, a 24 percent increase. During the first 
ten months of 1986 imports of Category 335 
reached 1,872 thousand dozen, 15 percent 
higher than the level imported during the 
same period in 1985. The ratio of imports to 
domestic production rose from 247 percent in 
1983 to 345 percent in 1985. 

Duty-Paid Value and U.S. Producer Price 

Approximately 60 percent of Category 335 
imports from Mauritius during the first ten 
months of 1986 entered under TSUSA 
numbers 384.3777—women’s other cotton 
woven coats not ornamented; and 384.3010— 
women's and girls’ cotton knit jogging 
jackets, not ornamented. These coats entered 
the U.S. at duty-paid landed values below 
U.S. producers’ prices for comparable coats. 


[FR Doc. 87-2512 Filed 2-5-87; 8:45 am] 
BILLING CODE 3510-DR-M 


COMMODITY FUTURES TRADING 
COMMISSION 


New York Mercantile Exchange; 
Proposed Amendments Relating to 
Platinum and Palladium Futures 
Contracts 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of proposed contract 
market rule changes. 


SUMMARY: The New York Mercantile 
Exchange (NYMEX or Exchange) has 





submitted proposals to amend its 
platinum and palladium futures 
contracts. The amendments would add a 
new delivery point and facility to the list 
of Exchange-approved depositories for 
the platinum and palladium futures 
contracts. The Director of the Division of 
Economic Analysis (Division) of the 
Commodity Futures Trading 
Commission (Commission) has 
determined that these proposals are of 
major economic significance and that, 
accordingly, publication of the proposals 
is in the public interest, will assist the 
Commission in considering the views of 
interested persons, and is consistent 
with the purposes of the Commodity 
Exchange Act. 

DATE: Comments should be received on 
or before March 9, 1987. 

ADDRESS: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581. 
Reference should be made to the 
proposed amendments to Supplement 
No. 1 of the rules of NYMEX paltinum 
and palladium futures cortracts. 

FOR FURTHER INFORMATION CONTACT: 
Richard Shilts, Deputy Director, or John 
Forkkio, Economist, Market Analysis 
Section, Division of Economic Analysis, 
Commodity Futures Trading 
commission, 2033 K Street, NW., 
Washington, DC 20581, (202) 254-7303. 
SUPPLEMENTARY INFORMATION: The 
proposed amendments would add a new 
delivery point and facility to the list of 
Exchange-approved depositories for 
both the platinum and palladium futures 
contracts. The new delivery point and 
facility are, respectively, Wilmington, 
Delaware and Wilmington Trust 
Company. 

The Exchange proposes to make these 
amendments effective on the first 
delivery day of the contract month 
which is two months from the month in 
which it receives Commission approval. 
Consequently, the proposed 
amendments would apply to both 
existing and newly listed platinum and 
palladium futures contracts. 

Currently, there are six (6) NYMEX- 
approved depositories for the platinum 
and palladium futures contracts, all 
located in New York City. The Exchange 
submits that the addition of the 
Wilmington Trust Company depository 
to its approved list may increase metals 
stocks available for delivery and 
provide greater flexibility for market 
participants wishing to make or take 
delivery. The NYMEX further noted that, 
since 1978, Delaware has become a 
major market center for the investment 
segment of the precious metals industry. 


Consequently, according to the 
Exchange, various precious metals 
market participants maintain accounts 
in Delaware (for example, mining 
companies, refiners, major brokerage 
houses, primary and secondary 
suppliers/whole-salers and private 
investors). 


The Division requests that persons 
commenting on the proposed 
amendments explicitly discuss the 
appropriateness of the proposed 
implementation precedure and its 
potential impact on the obligations of 
traders with open positions, or on the 
value of such positions, in both the 
platinum and palladium futures 
contracts. Further, if the proposed 
implementation procedure is deemed 
not appropriate, commenters may 
suggest alternative implementation 
procedures. 


In accordance with section 5a(12) of 
the Commodity Exchange Acct, 7 U.S.C. 
7a(12) (1982), and acting pursuant to the 
authority delegated by Commission 
Regulation 140.96, the Director of the 
Division of Economic Analysis, on 
behalf of the Commission, has 
determined that the proposals submitted 
by the New York Mercantile Exchange 
relating to its platinum and palladium 
futures contracts are of major economic 
significance. The NYMEX proposals will 
be available for inspection at the Office 
of the Secretariat, Commodity Futures 
Trading Commission, 2033 K Street, 
NW., Washington, DC 20581. Copies can 
be obtained through the Office of the 
Secretariat by mail at the above address 
or by phone at (202) 254-6314. 


Other materials submitted by the 
NYMEX in support of the proposed 
amendments may be available upon 
request pursuant to the Freedom of 
Information Act (5 U.S.C. 552) and the 
Commission's regulations thereunder (17 
CFR Part 145 (1984)), except to the 
extent that they are entitled to 
confidential treatment as set forth in 17 
CFR 145.5 and 145.9. Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission's 
headquarters in accordance with 17 CFR 
145.7 and 145.8. 


Issued in Washington, DC, on January 30, 
1987. 
Paula A. Tosini, 
Director, Division of Economic Analysis. 
[FR Doc. 87-2504 Filed 2-5-87; 8:45 am] 
BILLING CODE 6351-01-M 
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DEPARTMENT OF DEFENSE 
Department of the Air Force 


Air Force Institute of Technology, 
Subcommittee of the Air University 


Board of Visitors; Meeting 
January 12, 1987. 


The Air Force Institute of Technology 
Subcommittee of the Air University 
Board of Visitors will hold an open 
meeting at 9:00 AM, 9 March 1987 in 
Building 125, Wright-Patterson Air Force 
Base, Ohio. 

The purpose of the meeting is to 
present to the Commandant, Air Force 
Institute of Technology, a report of 
findings and recommendations 
concerning the Institute's educational 
programs. The findings of the 
Subcommittee will also be reported to 
the Commander, Air University, 
Maxwell Air Force Base, Alabama, at 
the next regularly scheduled meeting of 
the Air University Board of Visitors. 

For further information on this 
meeting, contact Major Jolly Holden, 
Chief, Evaluation and Technology, 
Directorate of Operations and Plans, Air 
Force Institute of Technology, Wright- 
Patterson Air Force Base, Ohio 45433- 
6583, telephone (513) 255-5760 or 5480. 


Patsy J. Conner, 
Air Force Federal Register Liaison Officer. 
[FR Doc. 87-2488 Filed 2-5-87; 8:45 am] 


BILLING CODE 3910-01-M 


Air University Board of Visitors; 
Meeting 


January 12, 1987. 


The Air University Board of Visitors 
will hold an open meeting on April, 13- 
15, 1987 at Maxwell Air Force Base, 
Alabama. Meeting begins at 8:00 a.m., 
April 13, 1987 in Headquarters Air 
University Conference Room, Building 
800. The purpose of the meeting is to 
give the board an opportunity to review 
Air University educational programs 
and to present to the Commander, Air 
University, a report of their findings and 
recommendations concerning these 
programs. 

For further information on this 
meeting, contact Dr. Dorothy D. Reed, 
Coordinator, Air University Board of 
Visitors, Headquarters, Air University, 
Maxwell Air Force Base, Alabama 
36112-5001, telephone (205) 293-5157. 
Patsy J. Conner, 

Air Force Federal Register, Liaison Officer. 
[FR Doc. 87-2487 Filed 2-5-87; 8:45 am] 


BILLING CODE 3910-01-M 
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January 22, 1987. 


The USAF Scientific Advisory Board 
Ad Hoc Committee on Space-Based 
Radar will meet at the Pentagon, Room 
5D982, on February 26-27, 1987, from 
8:30 a.m. to 5:00 p.m. each day. 

The purpose of this meeting is to 
receive briefings on and to discuss 
requirements for a space-based radar 
system. These meetings are being held 
to prepare Board members to advise 
senior Air Force personnel on 
appropriate means of achieving stated 
requirements. 

This meeting will involve discussions 
of classified defense matters listed in 
section 552b(c) of Title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be closed 
to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(202) 697-8404. 

Patsy J. Conner, 

Air Force Federal Register, Liaison Officer. 
[FR Doc. 87-2489 Filed 2-5-87; 8:45 am] 
BILLING CODE 3910-01-M 


Department of the Army 


Army Science Board; Open Meeting 


In accordance with section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 


Dates of Meeting: 25-27 February 1987. 
Times of Meeting: 0630-1630, 25 February 
1987; 0830-1630, 26 February 1987; 0830-1130, 

27 February 1987. 

Place: Headquarters, US Army Information 
Systems Command (USAISC}, Fort 
Huachuca, Arizona. 

Agenda: The Army Science Board's Ad 
Hoc Panel on Army Information Mission 
Area Concepts and Architecture will meet for 
the purpose of gathering facts. On the first 
and second day of the meeting the panel will 
hear briefings on Information Management, 
Army Information Management concepts at 
the strategic and sustaining base levels, roles 
and functions of Army Information Managers, 
and sustaining base systems. On the third 
day, the panel will discuss Information 
Management issues and policy with the 
Commander, USAISC and identify 
preliminary topics for further investigation. 
Any interested person may attend, appear 
before, or file statements with the committee 
at the time and in the manner permitted by 
the committee. The Army Science Board 

- Administrative Officer, Sally Warner, may be 


contacted for further information at (202) 695- 
3039 or 695-7046. 

Sally A. Warner, 

Administrative Officer, Army Science Board. 
[FR Doc. 87-2469 Filed 2-5-87; 8:45 am] 
BILLING CODE 3710-0s-M 


Corps of Engineers, Department of 
the Army 


Intent to prepare a Draft 
Environmental impact Statement 
(DEIS) for Proposed Enlisted Barracks, 
Presidio of San Francisco, CA. 


AGENCY: DOD, U.S. Army Corps of 
Engineers, Sacramento District. 
SUMMARY: Proposed Action: A series of 
three barracks projects for enlisted 
persons is proposed for construction at 
the Presidio of San Francisco, 
California. These facilities are proposed 
to replace existing substandard 
facililties for personnel who currently 
live in inadequate quarters on the 
Presidio or in expensive rental units in 
the community. The inadequate quarters 
are deficient in seismic design and do 
not meet Department of Defense 
standards for space, privacy, or security. 
The requirements for these projects are 
not derived from new or expanded 
missions. The proposed projects would 
meet a portion of the total enlisted 
housing needs at the Presidio. The 
location of the proposed barracks is 
between the Letterman Army Medical 
Complex on the east, Highway 101 on 
the north, Presidio Headquarters and the 
main parade ground on the west, and 
Lincoln Boulevard on the south. The 
projects are number 098, Enlisted 
Barracks with Dining, Operations, and 
Supply; number 119, Medical Enlisted 
Barracks; and number 124, Enlisted 
Barracks without Dining, Operations, 
and Supply. 

Alternatives: a. No action. b. 
Rehabilitation of existin facilities. c. 
Alternative site locations. 

Scoping Process: Comments received 
as a result of this notice will be used to 
assist in identifying significant resources 
and impacts. Close coordination is being 
maintained with Federal, State, and 
local agencies, concerned organizations 
and individuals. The Golden Gate 
National Recreation Area (GGNRA) 
Citizens Advisory Committee held a 
public hearing in October 1986 at which 
the proposed siting and general concept 
for the barracks projects were 
discussed. Extensive coordination has 
occurred with the State Historic 
Preservation Officer (SHPO) and with 
the staff of the GGNRA. These 
discussions were initiated by the Army 
to outline the projects’ effects on historic 
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and cultural resources and the effects on 


" open space and public recreation 


opportunities. A public meeting will be 
held after the release of the DEIS. 

Comments on the proposed action and 
the scope of the DEIS should be 
addressed to the Sacramento District 
Corps of Engineers, attention: SPKPD, 
650 Capital Mall, Sacramento, California 
95814-4794. Questions or comments may 
be addressed to Mr. Robet Verkade or 
Mr. David Kruse, (916) 551-2903. The 
scoping process is scheduled to be 
completed by 23 February 1987 and the 
DEIS is scheduled to be available for 
review in March 1987. 


John O. Roach, II 
Army Liaison Officer, with the Federal 
Register. 


[FR Doc. 87-2596 Filed 2-5-87; 8:45 am] 
BILLING CODE 3710-08-M 


Flood Control Projects; Certifying 
Work Carried Out by Non-Federal 
interests; Guidelines 


AGENCY: Army Corps of Engineers, DoD. 


ACTION: Notice. 


SUMMARY: Section 104 of Pub. L. 99-662, 
the Water Resources Development Act 
of 1986, authorizes and directs the 
development of guidelines which include 
criteria for certifying that work carried 
out by non-Federal interests is 
compatible with a Corps of Engineers 
project for flood control. Non-Federal 
work which was carried out in the 5 
year period prior to the legislation’s 
enactment, November 17, 1986, can be 
considered part of the project and 
credited against the non-Federal share 
of the cost of the project, if the work is 
determined to be compatible with the 
project in accordance with the 
guidelines to be promulgated and the 
potential local sponsor of the Federal 
project applies for consideration of such 
work not later than March 31, 1987. If 
any such work has been done at a 
location where a Corps flood control 
project is authorized but as yet 
unconstructed, a study is underway, or a 
report has been forwarded for Executive 
Branch review or for consideration by 
Congress, and the potential local 
sponsor of the Federal project desires 
credit, the sponsor should notify the 
office indicated below on or before 
March 31, 1987. The notification should 
include a brief description of the work, 
its cost, and the date it was completed. 
If a notification is not submitted by the 
referenced date, a credit for completed 





compatible work will not be possible 
under the terms of Section 104. The local 
sponsors of the following projects with 
special credit provisions in the act must 
also apply by March 31st: Metropolitan 
Denver, Colorado; Quincy Coastal 
Streams, Massachusetts; Miami River, 
Fairfield, Ohio; Lock Haven, 
Pennsylvania; Boggy Creek, Texas; and 
West Bank Hurricane Protection Levee, 
Jefferson Parish, Louisiana. Guidelines 
for determining that local work is 
compatible with a Corps project are 
being developed and will be published 
in draft form for comment in the near 
future. 
appress: USACE, DAEN-CWR-R, 
Washington, DC 20314-1000. 
FOR FURTHER INFORMATION CONTACT: 
Messrs. Dave Brouwer or Don Rogers at 
(202) 272-0123. 

Dated: January 30, 1987. 
John S. Doyle, Jr., 
Principal Deputy Assistant Secretary of the 
Army (Civil Works). 
[FR Doc. 87-2605 Filed 2-5-87; 8:45 am] 
BILLING CODE 3710-92-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER87-232-000 et al.] 


Electric Rate and Corporate 
Regulation Filings; Boston Edison Co. 
et al. 


February 3, 1987. 
Take notice that the following filings 
have been made with the Commission: 


1. Boston Edison Company 


[Docket No. ER87-232-000] 

Take notice that on January 27, 1987, 
Boston Edison Company of Boston, 
Massachusetts, tendered for filing as 
Supplement No. 18 to Rate Schedule No. 
47 a proposed formula rate to recover 
the cost of investment additions to the 
subtransmission facililties serving the 
Town of Concord, Massachusetts. The 
Company asks that the formula rate be 
made effective on March 27, 1987. 

The Company states that it has served 
a copy of this filing upon the Town of 
Concord, Massachusetts and the 
Massachusetts Department of Public 
Utilities. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this document. 


2. Carolina Power & Light Company 


[Docket No. ER87-231-000] 
Take notice that Carolina Power & 
Light Company on January 27, 1987, 


tendered for filing changes outlined 
below in its agreement with the Tri- 
County Electric Membership 
Corporation. The revised, unexecuted 
Exhibit A for Tri-County Electric 
Membeship Corporation Mount Olive 
115 KV point of delivery reflects the 
installation of special metering facilities 
required to provide metering pulse 
information. The metering pulse in 
formation will be provided under the 
Company's additional facililties plans. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Carolina Power & Light Company 


[Docket No. ER87-240-000] 


Take notice that Carolina Power & 
Light Company (CP&L) filed on January 
30, 1987, revised rates for its resale 
customers that would produce a rate 
increase. CP&L has also tendered for 
filing Revised Sheet Nos. 5-8B to its FPC 
Electric Tariff, First Revised Volume No. 
1, containing revised rates and charges 
applicable to CP&L's 3 municipal, 18 
rural electric cooperatives, and 1 partial 
requirements sales-for-resale customers. 
The revised rates for the increase are 
contained in proposed Resale Service 
Schedules RS87-1, RS87-2, and RS87-3 
and accompanying resale fuel’ 
adjustment Rider No. 87A applicable to 
CP&L's electric cooperative customers, 
municipal customers, and partial 
requirements customers, respectively. 
CP&L proposes to place the revised 
tariff sheets into effect as of April 1, 
1987. The revised rates and charges 
would increase revenues from 
jurisdictional sales by $37,500,000 if the 
rates were in effect for all of the 12- 
month period ending December 31 1987. 

CP&L states that, under the rates 
currently in effect, it expects to realize a 
rate of return on equity during Period II 
(calendar year 1987) from service to its 
electric cooperative resale customers of 
4.9 percent, from its municipal resale 
customers of 6.3 percent, and from the 
partial requirements customer of 6.1 
percent. These rates of return on 
common equity are lower than the 
Company’s\cost rate for both long-term 
debt and preferred stock and are clearly 
inadequate to compensate the common 
stockholder. 

Copies of the appropriate portions of 
the filing have been served upon CP&L's 
jurisdictional resale customers and the 
State Commissions of North Carolina 
and South Carolina. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 
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4. Central Vermont Public Service 
Corporation 


[Docket No. ER87-230-000) 


Take notice that on January 27, 1987, 
the Central Vermont Public Service 
Corporation (“CVS”) tendered the filing 
as an initial rate schedule a System 
Sales & Exchange Agreement (the 
“Agreement”) between the Niagara 
Mohawk Power Corporation (“NMPC”") 
and Central Vermont Public Service 
Corporation. The Agreement, dated 
October 1, 1986, provides for the 
exchange of a portion of the CVPS 
system capacity and associated energy 
for an equal entitlement in capacity from 
the NMPC system (an “Exchange”). 

The agreement provides that the 
parties will determine not less than 
twelve (12) hours prior to such Exchange 
whether it is economically 
advantageous to the parties that an 
exchange, pursuant to this Agreement, 
take place during that day or week. 

NMPC shall pay CVPS monthly an 
amount determined by multiplying the 
megawatt hours delivered by CVPS and 
received by NMPC for the preceding 
month by the energy reservation charge 
in dollars/MWH for each transaction 
occurring in that month plus an energy 
charge. The energy charge shall be 
determined by multiplying the megawatt 
hours delivered by CVPS for the 
preceding month by the energy rate for 
each transaction occurring in that 
month. The energy charge shall be 
based upon the forecasted incremental 
system energy cost adjusted for 
transmission losses to the delivery 
point. 

CVPS shall pay NMPC for each month 
an Exchange occurs, an energy charge 
which shall be the sum of each of the 
hourly energy charges for each of the 
hours of exchange in such month. The 
hourly energy charge shall be the 
product of (1) The NEPEX Replacement 
Fuel Price for the Exchange Units; (2) the 
full loan average heat rate of the 
Exchange Units as recorded to NEPEX 
on Form NX12 (expressed in BTU/MWH 
or, for steam fossil fired exchange units, 
the experienced average monthly heat 
rate of each such unit expressed in 
BTU/MWH); (3) the net energy output in 
MWH from the Exchange Units for such 
hour; and (4) the CVPS Entitlement 
Fraction in the Exchange Units for such 
hour. 

In order topermit NMPC to achieve 
the mutual benefit of this Agreement, 
CVPS hereby requests that the 
Commission, pursuant to § 35.11 of its 
regulations, waive the sixty day notice 
period and permit the rate schedule filed 
herewith to become effective on October 
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1, 1986. The waiver,.if granted, will-have 
no effect upon purchasers. under any 
other rate schedule. If said waiver is not 
granted, the parties to the Agreement 
will have to defer receiving the benefits 
accruing from the Agreement, i.e. their 
respective systems will be compelled to 
operate at less than optimum economic 
efficiency. y PRS: 

Copies of the filing were served upon 
the respective jurisdictional state 


regulatory agencies of the parties hereto. 


CVPS further states that the filing is in 
accordance with section 35 of the 
Commission's Regulations. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Duke Power Company 


{Docket No. ER87-228-000] 


Take notice the Duke Power Company 
(Duke} on January 23; 1987 tendered for 
filing amendments to the 
Interconnection Agreement between 
Duke Power Company and Carolina 
Power and Light Company dated as of 
June 1, 1961, as amended, (designated 
Rate Schedule FERC No. 10), which 
amendments provide for an update in 
the demand and transmission use rates 
under service schedules for spinning 
reserve, short term power, limited term 
power and other agency. The 
amendments also provide that the rates 
calculated under Appendix B (Duke) and 
Appendix C (CP&L) will be “ceiling 
rates” and the parties will have the 
option of agreeing upon rates lower than 
the “ceiling rates” for specific 
transactions. 

Duke has requested that the 
amendments become effective no later 
than sixty (60) days after the date of 
tender for filing or March 23, 1987. 

Copies of this filing were served on 
Carolina Power and Light Company, the 
North Carolina Utilities Commission . 
and the South Carolina Public Service 
Commission. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Florida Light & Power Company 


[Docket No. ER87~154-000} 

Take notice that on January 27, 1987, 
Florida Power & Light Company (“FPL”) 
tendered for filing a revised Attachment 
B to each of the respective Agreements 
entitled: (1) Stanton Transmission 
Service Agreement Between Florida 
Power & Light Company and the Florida 
Municipal Power (“Stanton 
Transmission Agreement’): and (2) 
Stanton Tri-City Transmission Service 
Agreement Between Florida Power & 
Light Company and the Florida 


Municipal Power Agency (“Stanton Tri- 
City Transmission Agreement”): 

As requested by the Commission 
Staff, these Attachments B have been 
revised to delineate the specific values 
for FPL’s currently effective rates for 
transmission services provided under 
each of the respective Agreements. Each 
revised attachment B supersedes and 
replaces in its entirety the Attachment B 
to each of the respective Agreements 
that were initially filed in Docket No. 
ER87-154. 

Copies of the filing were served upon 
Florida Municipal Power Agency, the 
FMPA Participating Members (as listed 
in the initial-filing) and the Florida 
Public Service Commission. 

FPL requests that these revised 
Attachments B be made effective upon 
commencement of the commercial 
operation of Stanton Unit No. 1 
(estimated to be July 1, 1987). 

Comment date: February 17, 1987; in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Idaho Power Company 


[Docket No. ER87-235-000] 

Take notice that on January 28, 1987, 
Idaho Power Company (Idaho) tendered 
for filing an Agreement for Supply of 
Power and Energy between Idaho Power 
Company and CP National Corporation 
dated December 29, 1986. Under the 
agreement, Idaho will continue to supply 
electric power to CP National 
Corporation in Oregon-under the same 
provisions.of a 1973 Agreement between 
the parties currently on file with the 
Commission. Rate Schedule FPC:No. 
57—Schedule O-B, Resale Service, CP 
National Corporation, Oregon Division. 
The rates for such supply of electric 
power will be at the rates currently 
approved by the Commission. Idaho 
Power Company, 26 FERC {61,411 (1985). 
The agreement proposes to revise the 
provisions of termination contained in 
Rate Schedule No. 57 to allow for 
termination by either party upon 12 
months’ prior written notice, provided 
termination may not be effective earlier 
than June 30, 1988. All other provisions 
and conditions of service under Rate 
Schedule No. 57 remain the same. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. The Montana Power Power Company 


[Docket No. ER87-233-000] 

Take notice that on January 27, 1987, 
The Montana Power Company 
(Montana) tendered for filing a revised 
Index of Purchasers, identified as Tenth 
Revised Sheet No. 10 under FERC 
Electric Tariff, 2nd Revised Volume No. 
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1, which has been revised to show the 
addition of Basin Electric Power 
Cooperative and Black Hills Power and 
Light Company. Also tendered for filing 
were summaries of sales made under the 
Company’s FERC Electric Tariff, 2nd 
Revised Volume No. 1, during January 
1986 through June 1986 with cost 
justifications for the rates charged. 

Montana requests an effective date of 
January 1, 1986 for the service 
agreements between Montana and Basin 
Electric Power Cooperative and Black 
Hills Power and Light Company. 


9. MSU System Services, Inc. 
[Docket No. ER87-229-000] 


Take notice that MSU System 
Services, Inc. (“SSI”), formerly Middle 
South Services, Inc. (“MSS”), as agent 
for Arkansas Power & Light Company 
(“AP&L”), Louisiana Power & Light 
Company (“LP&L”), Mississippi Power & 
Light Company (“MP&L”} and New 
Orleans Public Service Inc. (“NOPSI’), 
on January 27, 1987 tendered for filing a 
Contract for Purchases of Economic 
Energy by Florida Power & Light 
Company from AP&L, LP&L, MP&L, 
NOPSI, and SSI, revised to incorporate 
pricing provisions which are within 
traditional regulatory practice. 

SSI requests an effective date of 
January 1, 1987 for the Agreement. SSI 
requests waiver of the Commission’s 
notice requirements under Section 35.11 
of the Commission's Regulations. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. Pacific Gas and Electric Company 
[Docket No. ER87-234-000} 


Take notice that on January 28, 1987, 
Pacific Gas and Electric Company 
(PGandE) tendered for filing an initial 
schedule for a one-time spot sale of 
capacity and energy to the City of Los 
Angeles, Department of Water and 
Power (LADWP). 

The transaction which occasioned this 
spot sale occurred on July 1, 1985, when 
LADWP experienced high demand and 
arranged this short-term sale with 
PGandE’s operators. For this urgent 
transaction, the operators drew rates 
from two existing agreements. The 
capacity rate of $.20 per kW-day was 
taken from LADWP’s Contract No. 10574 
(an Interchange Agreement with 
PGandE); and represents the rate for 
capacity which LADWP charges 
PGandE. The energy rate of 115 percent 
of seller's incremental cost was taken 
from the California Power Pool 
Agreement, which was accepted by the 
Federal Power Commission (FPC) on 





August 6, 1965 and designated as Rate 
Schedule FPC No. 27. 

PGandE’s agreement for the 
transaction involved in this filing with 
LADWP provides for a spot sale of 150 
MW of electric capacity and 638,000 
kWh of associated energy, delivered at 
the Midway substation. This was a one- 
time sale and neither party desires or 
intends this to have any precedential 
effect on future spot transactions. 
LADWP is responsible for its own 
transmission arrangements from 
Midway to its loads. 

PGandE requests, pursuant to § 35.11 
of the Commission's Regulations, that 
the Commission waive its usual notice 
requirements as may be necessary to 
permit acceptance of this filing and to 
permit an effective date of July 1, 1985. 
No customer under any other rate 
schedules will be affected if such waiver 
is granted. 

The transaction governed by this 
agreement took place on July 1, 1985, 
beginning with the hour ending at 1500 
hours and ceasing at the hour ending at 
1900 hours. This agreement, and all 
rights to service under this agreement, 
terminated as of 2400 hours, on July 1, 
1985. PGandE therefore also requests 
that this rate schedule terminate 
effective as of 2400 hours of July 1, 1985, 
without the necessity of any further 
filing by PGandE, and requests a waiver 
of the Commission's usual notice 
requirements under § 35.15 of the 
Commission's Regulations in order that 
this can be accomplished. 

Comment date: February 17, 1987, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's rules of 
practice and procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-2523 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP87-164-000 et al.] 


Natural Gas Certificate Filings; Great 
Lakes Gas Transmission Co. et al. 


Take notice that the following filings 
have been made with the Commission: 


1. Great Lakes Gas Transmission 
Company 

[Docket No. CP87-164-000] 

January 29, 1987. 

Take notice that on January 15, 1987, 
Great Lakes Gas Transmission 
Company (Great Lakes), 2100 Buhl 
Building, Detroit, Michigan 48226, filed 
in Docket No. CP87-164-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing Great Lakes to transport 
natural gas, on an interruptible basis, for 
Southeastern Michigan Gas Company 
(Southeastern), a local distribution 
company, all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Great Lakes states that Southeastern 
has requested that Great Lakes 
transport up to 20 Mcf of natural gas per 
day from a point on the International 
Border between the United States and 
Canada at Emerson, Manitoba, where 
the facilities of Great Lakes interconnect 
with the facilities of TransCanada 
PipeLines Limited (TransCanada), to a 
point where Great Lakes’ facilities 
interconnect with those of ANR Pipeline 
Company .(ANR), at Muttonville, 
Michigan. 

Great Lakes states that similar service 
has been provided to Southeastern since 
May 28, 1985, under Part 284 of the 
Commission's Regulations, which is a 
grandfathered service under Order No. 
436. It is further stated that this service 
terminates on March 1, 1987. By a 
transportation service agreement dated 
January 5, 1987, Great Lakes and 
Southeastern have agreed to continue 
the transportation, on an interruptible 
basis, for an additional two years, until 
the date of March 1, 1989, or the date 
two years after the effective date of 
regulatory approvals, it is stated. 

Great Lakes states that there is no 
need for any new facilities to be 
constructed to implement this 
transportation. 

Comment date: February 13, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. United Gas Pipe Line Company 


[Docket No. CP87~163-000] 
January 30, 1987. 

Take notice that on January 15, 1987, 
United Gas Pipe Line Comany (United), 
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P.O. Box 1478, Houston, Texas 77251- 
1478, filed in Docket No..CP87-163-000 a 
request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
permission to abandon certain sales 
service under the blanket authorization 
issued in Docket No. CP82-430-000, 
pursuant to Section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

United requests authority to abandon 
certain sales services as follows: 


Jan. 1, 1987. 
Jan. 1, 1987. 


Sept. 1 1982. 
Sept. 1 1982. 
Jan. 1, 1987. 


United states that the sales contracts 
have expired or will expire in the near 
future and that the proposed 
abandonments have been agreed to by 
the affected customers. United further 
states that its facilities will remain in 
place in anticipation of future service. 

Comment date: March 16, 1987, in 
accordance with Standard Paragraph G 
at the end of this notice. 


4. Panhandle Eastern Pipe Line 
Company 

[Docket No. CP87-156-000] 
February 2, 1987. 

Take notice that on January 8, 1987, 
Panhandle Eastern Pipe Line Company 
(Panhandle), 3000 Bissonnet, Houston, 
Texas 77251, filed in Docket No. CP87- 
156-000 an application pursuant to 
section 7(b) of the Natural Gas Act for 
permission and approval to abandon 
two segments of pipeline in Hansford 
and Hutchinson Counties, Texas, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Panhandle requests authorization to 
abandon approximately 19 miles of its 
Sneed 100 pipeline because of a decline 
in deliverability. It is stated that the 
Sneed 100 line has been looped by a 22- 
inch line which is a more efficient route 
for transmission and that Panhandle 
would have sufficient capacity for 
transmission of its gas supply behind the 
Sneed 100 line without the facilities 
proposed for abandonment. It is 
explained that the facilities proposed for 
abandonment are immediately upstream 
and downstream of a 17-mile segment of 
the Sneed 100 line which was 





Federal Register /. Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


abandoned in 1985 pursuant to a 
Commission order issued August 23, 
1985, in Docket No. CP85-611-000. 
Panhandle asserts that the proposed 
abandonment would have no effect on 
customer service. It is further asserted 
that the proposed abandonment would 
have an economic benefit for 
Panhandle’s customers by removing 
from service facilities which would 
require reconditioning or replacement to 
remain in service. 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


5. Southern Natural Gas Company 


[Docket No, CP87-154—-000] 
February 2, 1987. 


Take notice that on January 7, 1987, 
Southern Natural Gas Company 
(Applicant), P.O. Box 2563, Birmingham, 
Alabama 35202-2563, filed in Docket No. 
CP87-154-000 an application pursuant to 
section 7 of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas for SNG Trading Inc. 
(SNG), and for permission and approval 
to abandon the transportation service, 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

Applicant proposes to transport up to 
30 billion Btu of natual gas per day for 
SNG, on an interruptible basis for a term 
expiring October 31, 1987. Applicant 
states that it would receive the gas at 
various specified existing points in 
Mississippi, Texas, Alabama, Louisiana, 
and offshore Louisiana. Applicant 
proposes to deliver equivalent volumes 
of gas, less 3.25 percent for fuel and 
company-use gas and less shrinkage, 
fuel and losses from processing, at an 
existing point of connection between the 
facilities of Applicant and South 
Georgia Natural Gas Company (South 
Georgia) in Lee County, Alabama. 
Applicant indicates that South Georgia 
would be purchasing the gas from SNG 
for its system supply. 

Applicant proposes to charge SNG a 
transportation rate of 39.9 cents per 
million Btu where the aggregate of the 
volumes transported by Applicant for 
South Georgia, when added to the - 
volumes of gas delivered under Rate 
Schedule OCD of Applicant's FERC Gas 
Tariff do not exceed South Georgia’s 
daily contract demand; for those 
volumes that exceed the daily contract 
demand, the transportation rate would 
be 64.9 cents per million Btu. In addition, 
Applicant proposes to collect the 
appropriate GRI surcharge. 


Comment date: February 23, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


6. West Lincoln Natural Gas District of 
Lincoln County, Mississippi 


[Docket No. CP87-146-000] 


February 2, 1987. 

Take notice that on December 29, 
1986, West-Lincoln Natural Gas District 
of Lincoln County, Mississippi (West 
Lincoln), Route 3, Box 646, Brookhaven, 
Mississippi 39601, filed in Docket No. 
CP87-146-000 an application pursuant to 
section 7(a) of the Natural Gas Act for 
an order directing Southern Natural Gas 
Company (SNG) to establish an 
interconnection of its facilities with 
those proposed by. West Lincoln and to 
sell and deliver to West Lincoln up to 
34,350 Mcf for the first year and up to 
41,625 Mcf by the third year for resale 
and distribution to approximately 1,600 
people in the proposed service area, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

West Lincoln states that such gas 
service would be provided to an area 
west of Brookhaven, including the small 
communities of Vaugh, Cobbs, Zetus, 
Williams and Red Star along with the 
rural areas that have sufficient 
development, totaling 1,600 people. 
There are also 483 potential residential 
customers, 38 potential large commercial 
customers and 2 schools in the proposed 
service area that would utilize the 
service, it is explained. 

West Lincoln indicated that Southern 
could serve the district from one meter 
station to be built by Southern and 
located in section 8, T7N, R7E, Lincoln 
County where Southern’s transmission 
line crosses a parish road. West Lincoln 
would construct appurtenant facilities 
necessary to interconnect with 
Southern’s transmission system, it is 
asserted. West Lincoln states that the 
project would cost $595,000 and would 
be financed by a 20-year loan. 

Comment date: February 23, 1986, in 
accordance with Standard Paragraph F 
at the end of this notice. 


7. Alabama-Tennessee Natural Gas 
Company 

[Docket No. CP87-170-000] 

February 2, 1987. 

Take notice that on January 20, 1987, 
Alabama-Tennessee Natural Gas 
Company (Alabama-Tennessee), P.O. 
Box 918, Florence, Alabama, 35631, filed 
in Docket No. CP87-170-000 an 
application pursuant to section 7(b) of 
the Natural Gas Act, for permission and 
approval to abandon certain natural gas 
facilities, all as more fully set forth in 
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the application which is on file with the 
Commission and open to public 
inspection, 

Specifically, Applicant seeks 
authorization to abandon by sale to the 
City of Decatur Utilities (Decatur), 
Alabama, 3.208 miles of 342” O.D. 
pipeline and one (1) 3” valve and 
companion flanges originally built to 
serve the City of Hartselle, Alabama, all 
in the city limits of Decatur, County of 
Morgan, Alabama: 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


8. El Paso Natural Gas Company 


[Docket No. CP87-68-001] 
February 2, 1987. 

Take notice that on November 13, 
1986, El Paso Natural Gas Company (El 
Paso), P.O. Box 1492, El Paso, Texas 
79978, filed in Docket No. CP87-68-000 
a request pursuant to § 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization: (1) To install and operate 
a sales meter station, to be located in 
Santa Cruz County, Arizona, in order to 
permit the delivery of natural gas to 
Citizens Utilities Company (Citizens) for 
direct sale to Citizens’ Valencia Power 
Plant in Santa Cruz County, Arizona; 
and (2) to reassign, among existing 
delivery points, authorized contract 
quantities of natural gas currently 
delivered to Citizens for resale to 
consumers in Santa Cruz County, 
Arizona, all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

It is stated that El Paso is currently 
selling gas to Citizens, on a direct sale 
basis, pursuant to a Gas Sales 
Agreement dated April 1, 1983, as 
amended, between the parties. It is 
stated additionally that EF! Paso sells 
and delivers natural gas to Citizens for 
distribution and resale to consumers 
situated in various communities and 
areas in the State of Arizona, pursuant 
to a Service Agreement dated August 17, 
1981, (Service Agreement) between El 
Paso and Citizens. 

It is further stated that El Paso has 
received a written request from Citizens 
wherein Citizens has requested that El 
Paso provide additional direct sale 
natural gas service to Citizens for use at 
Citizens’ new Valencia Power Plant 
located near Nogales, Arizona, and 
reassign, among existing delivery points 
situated in Santa Cruz County, Arizona, 
authorized contract quantities of gas. It 
is said that El Paso is advised by 
Citizens that the requested quantities of 
natural gas, to be provided by El Paso 





for the additional direct sale service, 
would be utilized by Citizens as fuel for 
three new gas turbine generators at 
Citizens’ Valencia Power Plant in order 
to meet projected electric peak shaving 
requirements of residential and 
commercial customers primarily during 
the summer months. With respect to the 
requested reassignment among existing 
delivery points of the authorized 
contract quantities of natural gas in 
Santa Cruz County, Arizona, it is said 
that Citizens has advised El Paso that 
such reassignment of volumes would 
allow Citizens to better meet the present 
and anticipated load distribution in its 
service area in Santa Cruz County, 
Arizona. Additionally, it is said that 
reassignment of said volumes among 
existing delivery points would more 
accurately reflect the actual delivery 
conditions at each delivery point. 

It is stated that in order to 
accommodate Citizens’ request for 
additional direct sale of natural gas 
service, El] Paso proposes to install a 
sales meter station consisting of two 
42-inch O.D. standard orifice-type 
meters, with appurtenances, at a point 
on El Paso’s existing combination 6%- 
inch O.D. and 8%-inch O.D. line 
extending from the California Line to 
Twin Buttes and Nogales in Santa Cruz 
County, Arizona. It is further stated that 
the volumes of natural gas to be sold to 
Citizens at the proposed sales meter 
station would be delivered at a pressure 
of not less than 300 psig. Citizens has 
projected that the estimated annual and 
maximum peak day delivery 
requirements for use at Citizens’ 
Valencia Power Plant during the first full 
year of service is 205,980 Mcf of gas per 
year and 5,800 Mcf of gas per day, 
respectively. 

In accommodating Citizens’ request 
for reassignment of natural gas, E] Paso 
proposes to reassign among existing 
delivery points the authorized contract 
quantities of natural gas delivered to 
Citizens for resale by El Paso in Santa 
Cruz County, Arizona. It is said that no 
new or additional facilities would be 
required by El Paso to effectuate the 
proposed reassignment of contract 
quantities at any of the existing delivery 
points. In addition, it is said that the 
proposed reassignment of authorized 
contract quantities of natural gas among 
existing delivery points will not 
represent any increase in aggregate 
quantities delivered under the existing 
Service Agreement and will not alter 
Citizens’ classification as a Category C 
Customer under E] Paso’s Permanent 
Allocation Plan. 

On January 15, 1987, El Paso filed in 
Docket No. CP87-68-001 a request 


pursuant to section 7(c) of the Natural 
Gas Act to modify its filing in Docket 
No. CP87-68-000 so as to request a 
certificate of public convenience. and 
necessity authorizing (1) the installation 
and operation of a sales meter station in 
order to permit the delivery of natural 
gas to Citizens for direct sale to 
Citizens’ Valencia Power Plant in Santa 
Cruz County, Arizona; and (2) the 
reassignment, among existing delivery 
points, of authorized contract quantities 
of natural gas currently delivered to 
Citizens for resale to consumers in 
Santa Cruz County, Arizona, all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Comment date: February 23, 1987, in 
accordance with Standard Paragraph F 
at the end of this notice. 


Standard Paragraphs 


F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's rules of practice and 
procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's procedural rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-2524 Filed 2-86-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CS71-804 et al.) 


R. L. Bolin, et al. (D. H. Bolin), et al.; 
Applications for Small Producer 
Certificates ' 


February 2, 1987. 


Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to section 7(c) of 
the Natural Gas Act and § 157.40 of the 
Regulations thereunder for a small 
producer certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of 
natural gas in interstate commerce, all 
as more fully set forth in the 
applications which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make protest with reference to said 
applications should on or before 
February 17, 1987, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, petitions to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission's rules. 


! This notice does not provide for consolidation 
for hearing of the several matters covered herein. 
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Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Secretary. 


Docket No. Date filed 


CS71—804 R.L. Bolin, et 
al, (D. H. 
Bolin), 1120 
Oil and Gas 
Building, 
Wichita Falls, 
TX 76301. 

Wagner & 
Brown, 
(Stoltz, 
Wagner & 
Brown), P.O. 
Box 1714, 
Midiand, TX 
79702. 

Adobe 
Resources 
Corporation, 
(Adobe Oil & 


Gas 
Corporation), 
1100 
Western 
United Life 
Building, 
Midland, TX 
79701. 


CS74—152 


CS75—192 


Building, Fort 
Worth, TX 
76102. 

R.J. Dixon, Inc., 
P.O. Box 
51861, 
Lafayete, LA 
70505. 

Angerman 
Associates, 
Inc., 109 
Zeta Drive, 
Pittsburgh, 
PA 15238. 

Daniel L. Veirs, 
5101 N. 
Avenue “A” 


12-31-86* 


1 Letter dated December 15, 1986, as 
amended by letter dated December 23, 1986, 
received December 30, 1986, advising that 
D.H. Bolin is deceased and requesting amend- 
ment of his small producer certificate in the 
name of the beneficiaries of his estate, R.L. 
Bolin, C.W. Bolin, D.P. Bolin, Dolores P. Bolin, 
Dan H. Bolin and Pat S. Bolin. 

2 Letter dated January 13, 1987, requesting 
redesignation of small producer certificate to 
reflect a change in name. 

% Letter dated January 7, 1987, requesting 
redesignation of small producer certificate to 


reflect that effective October 31, 1985, Adobe 
Oil & Gas Corporation changed its name to 
Adobe Resources Corporation. 

oe ces material received January 6, 


[FR Doc. 87-2525 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Project Nos. 9916-002 et al.] 


Dam Four Hydro Partners et al.; 
Surrender of Preliminary Permits 


February 3, 1987. 


Take notice that the following 
preliminary permits have been 
surrendered effective as described in 
Standard Paragraph I at the end of this 
notice. 


1. Dan Four Hydro Partners 


[Project No. 9916-002] 


Take notice that Dam Four Hydro 
Partners, permittee for the Kentucky 
River Lock & Dam Number Four Project 
No. 9916, has requested that its 
preliminary permit be terminated. The 
preliminary permit for Project No. 9916 
was issued on June 23, 1986; and would 
have expired on May 31, 1989. The 
project would have been located on the 
Kentucky River in Franklin County, 
Kentucky. 

The permittee filed the request on 
January 13, 1987. 


2. Dam Five Hydro Partners 


[Project No. 9917-002] 


Take notice that Dam Five Hydro 
Partners, permittee for the Kentucky 
River Lock & Dam Number Five Project 
No. 9917, has requested that its 
preliminary permit be terminated. The 
preliminary permit for Project-No. 9917 
was issued on June 23, 1986, and would 
have expired on May 31, 1989. The 
project would have been located on the 
Kentucky River in Anderson and 
Woodford Counties, Kentucky. 

The permittee filed the request on 
January 13, 1987. 


3. Dam Thirteen Hydro Partners 


[Project No. 9918-002] 

Take notice that Dam Thirteen Hydro 
Partners, permittee for the Kentucky 
River Lock & Dam Number Thirteen 
Project No. 9918, has requested that its 
preliminary permit be terminated. The 
preliminary permit for Project No. 9918 
was issued on June 23, 1986, and would 
have expired on May 31, 1989. The 
project would have been located on the 
Kentucky River in Lee County, 
Kentucky. 

The permittee filed the request on 
January 13, 1987. 


4. Old Station Power Company 


[Project No. 9242-001] 


Take notice that Old Station Power 
Company, permittee for the Rock Creek 
Project No. 9242, located on Rock Creek, 
Shasta County, California, has 
requested that its preliminary permit be 
terminated. The preliminary permit was 
issued on December 4, 1985, and would 
have expired on November 30, 1988. The 
permittee states that analysis of the 
Rock Creek Project indicated that it was 
not economically feasible for 
development. 

The permittee filed the request on 
January 13, 1987. 


5. Old Station Power Company 


[Project No. 9561-001] 


Take notice that Old Station Power 
Company, permittee for the Old Station 
No. 1 Project No. 9561, located on Hat 
Creek, Shasta County, California, has 
requested that its preliminary permit be 
terminated. The preliminary permit was 
issued on May 5, 1986, and would have 
expired on April 30, 1989. The permittee 
states that analysis of the Old Station 
No. 1 Project indicated that it was not 
economically feasible for development. 

The permittee filed the request on 
January 13, 1987. 


Standard Paragraphs 


I. The preliminary permit shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007 in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-2526 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP83-452-048] 


Columbia Gas Transmission Corp.; 
Columbia Gulf Transmission Co.; 
Proposed Notice of Request To 
Extend Authority 


February 2, 1987. 


Take notice that Columbia Gas 
Transmission Corporation (Columbia), a 
Delaware corporation, having its 
principal place of business at 1700 
MacCorkle Avenue, SE., Charleston, 
West Virginia 25314, filed on January 23, 
1987, on behalf of itself and its producer- 
suppliers, a request to extend for a 
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period of three years the authority 
granted by the Commission in Docket 
No. CP83-452-047, as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

Specifically, Columbia requests the 
Commission to extend until March 31, 
1990, the authority to (a) make sales for 
resale in interstate commerce of NGA 
gas for which the maximum lawful price 
is higher than the NGPA section 104 
price for 1973-74 biennium gas for large 
producers, and (b) abandon temporarily 
sales to Columbia for resale of NGA gas 
for which the maximum lawful price is 
higher than the NGPA section 104 price 
for 1973-74 biennium gas for large 
producers and which were previously 
certificated by the Commission, to the 
extent that such gas is released by 
Columbia pursuant to such conditions as 
may be imposed by the Commission, as 
more fully set forth in the request which 
is on file with the Commission and open 
to public inspection. 

Columbia Gulf Transmission 
Company and Columbia are 
transporting gas pursuant to the terms of 
Order No. 436. Gas released under the 
authority herein sought will be 
transported by Columbia to its 
wholesale customers, end-users and 
other parties on a non-discriminatory 
basis under the provisions of Order No. 
436. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 18, 1987, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's rules of practice and 
procedure (18 CFR 385.211, 385.214) and 
the Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to the proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance with the Commission's 
Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 87-2527 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. Cl87-240-000] 


Diamond Shamrock Exploration 
Company, and Diamond 

Offshore Partners Limited Partnership; 
Application for Certificate of Public 
Convenience and Necessity and for an 
Order Permitting and Approving 
Limited-Term Abandonment and Pre- 
Granted Abandonment 


February 2, 1987. 


Take notice that on January 23, 1987, 
Diamond Shamrock Exploration 
Company, and Diamond Shamrock 
Offshore Partners Limited Partnership 
(jointly referred to as “Diamond 
Shamrock”) filed an Application 
pursuant to sections 4 and 7 of the 
Natural Gas Act (NGA), the provisions 
of 18 CFR Parts 154 and 157, and 18 CFR 
2.77(a)(1), seeking (i) a certificate of 
public convenience and necessity 
authorizing the sale for resale in 
interstate commerce of certain natural 
gas produced by Diamond Shamrock 
and its co-owners, and (ii) an order 
authorizing limited-term abandonment 
and pre-granted permanent 
abandonment of certain sales as 
described therein, to effectuate the sale 
and purchase of gas on a short-term 
basis, or a best efforts basis, and on the 
spot market, as more fully described in 
the Application which is on file with the 
Commission and open for public 
inspection. The term of the 
authorizations requested by Diamond 
Shamrock is two years. 


Diamond Shamrock states that the 
authority as requested is consistent with 
the Commission's rules and regulations 
and is necessary for Diamond Shamrock 
to make short-term, best efforts and spot 
gas sales. Further, Diamond Shamrock 
states that, absent said authorization, 
the flexibility and efficiency necessary 
for successful operation in the spot 
market would be hindered. 


Specifically, Diamond Shamrock 
requests that the Commission authorize 
Diamond Shamrock: 

(i) To make sales for resale in 
interstate commerce for a period of two 
years, without supply or market 
limitations, of gas subject to the 
Commission's NGA jurisdiction that is 
produced from various interests owned 
by Diamond Shamrock. 

(ii) To make sales for resale in 
interstate commerce for a period of two 
years, without supply or market 
limitations, of gas subject to the 
Commission's NGA jurisdiction, that is 
produced from various interests 
attributable to other owners having 
interests in the same wells as Diamond 
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Shamrock, to the extent that such co- 
owners agree to same; 

{iii) To abandon for a two-year term 
sales for resale of gas subject to the 
Commission’s NGA jurisdiction and 
previously certificated by the 
Commission, to the extent that such gas 
is released by interstate pipelines for 
resale to third parties; and 

(iv) To abandon permanently (pre- 
granted abandonment) any sale for 
resale made on a short-term basis (a 
term less than or equal to the period of 
the authorizations requested) or in the 
spot market authorized pursuant to any 
certificate issued herein. 


Certain sales proposed to be made by 
Diamond Shamrock and its co-owners 
will not involve a dedication of reserves 
but will be based on periodic 
nominations, either by purchasers or by 
Diamond Shamrock. The sales volumes, 
prices, purchasers, delivery points, 
transporter, and supply source will vary. 
Diamond Shamrock proposes to sell and 
deliver to various short-term and spot 
gas purchasers all or a portion of the gas 
Diamond Shamrock determines is 
available for sale at terms acceptable to 
Diamond Shamrock for a particular time 
frame. Diamond Shamrock will not be 
obligated to sell gas pursuant to any 
nomination or proposed nomination 
until the exact volumes, terms and 
conditions, and prices are agreed to by 
Diamond Shamrock and a purchaser. 
The actual contract between Diamond 
Shamrock and the short-term and spot 
gas purchaser may be for all or any 
portion of the quantity which was set 
out in the nomination or proposed 
nomination. Further, Diamond Shamrock 
proposes to make sales on a best efforts 
basis where the price and term are 
agreed upon but there is no requirement 
on the purchaser to purchase or 
Diamond Shamrock to sell a specific 
volume. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 18, 1987, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 





Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 


Kenneth F. Plumb, 
Secretary. 


[FR Doc. 87-2529 Filed 2-5-87; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. CI84-466-002, et al.] 


Piains Petroleum Operating Co.; 
Application 


February 2, 1987. 


Take notice that on January 13, 1987, 
Plains Petroleum Operating Company 
(Operating Company), of P.O. Box 15278, 
Lakewood, Colorado 80215, filed an 
application pursuant to Section 7 of the 
Natural Gas Act (NGA), as amended (15 
U.S.C. 717f), and $§ 157.23 and 157.24 of 
the Federal Energy Regulatory 
Commission's Regulations thereunder 
(18 CFR 157.23 and 157.24), fora 
certificate of public convenience and 
necessity to make and continue sales of 
natural gas in interstate commerce as 
successor-in-interest to Plains Petroleum 
Company (Plains) and for redesignation 
of Plains’ rate schedules as shown on 
the attached Exhibit “A”, which is on 
file with the Commission and open to 
public inspection. f 

Effective December 1, 1986, certain 
properties were transferred by 
assignment from Plains Petroleum 
Company to Plains Petroleum Operating 
Company. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
February 18, 1987, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385,214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 
proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 


Appendix A—Rate Schedules of Plains Petroleum Company To Be 
Redesignated as Those of Plains Petroleum Operating Company 


Plains Petroleurn Conpery gas rate 
schedule No. 


- O@OnNOM2 AN — 


[FR Doc. 87-2530 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. Ci85-673-002] 


UER Marketing Co.; Petition of UER 
Marketing Company To Amend 
Limited-Term Abandonment and Sales 
Certificate 


February 2, 1987. 


Take notice that on January 21, 1987, 
UER Marketing Company (UER - 
Marketing), pursuant to sections 4 and 7 
of the Natural Gas Act, 15 U.S.C. 717- 
717(2) (NGA), and § 2.77 and Part 157 of 
the regulations of the Federal Energy 
Regulatory Commission (Commission) 
filed a petition to amend its currently 
effective limited-term abandonment and 
sales certificate issued in the above- 
captioned docket to (i) extend such 
authority for an additional three-year 
period, and (ii) expand such authority to 
permit limited-term abandonments and 
sales of all Natural Gas Policy Act 
categories to gas, including volumes 
whose maximum lawful price is at or 
below that established by section 109 of 
the NGPA. 

UER Marketing's currently effective 
LTA is due to expire on March 31, 1987 
and is limited to gas whose maximum 
lawful price is above that specified for 
NGPA section 109 volumes. 

Under this program, UER Marketing 
and the producer-suppliers participating 
in its LTA would be authorized to make 
interruptible sales of released volumes 
in the spot markets. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 18, 1987, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.21, 385.214). All 
protests filed with the Commission will 
be considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party in any 


Docket No. 


...| KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
KN Energy, Inc... 
.~| Northern Naturai Gas Co.. 


‘ Ci84-414-000 


proceeding herein must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 
[FR Doc. 87-2531 Filed 2-5-87; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. ER87-65-004] 


West Texas Utilities Co.; Compliance 
Filing 


February 3, 1987. 


Take notice that on January 27, 1987, 
West Texas Utilities Company (“WTU”) 
submitted for filing, in accordance with 
the Commission's suspension order in 
this proceeding issued December 23, 
1986, revised Level B rates reflecting a 
34% federal income tax rate. Pursuant to 
the Commission's suspension order, the 
revised Level B rates will take effect 
July 1, 1987. The Level A and Level B 
rates originally filed in this proceeding 
reflect a 46% federal tax rate. The Level 
A rates took effect January 1, 1987 and 
will remain in effect through May 31, 
1987. The originally filed Level B rates 
will become effective June 1, 1987 and 
will remain in effect through June 30, 
1987. 

Copies of this filing have been served 
on all parties to this proceeding and on 
the Public Utility Commission. of Texas. 

Persons desiring to be heard or to 
protest this filing should file comments 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426, on or before 
February 17, 1987. Comments will be 
considered by the Commission in 
determining the appropriate action to be 
taken. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 87-2528 Filed 2-5-87; 8:45 am] 
BILING CODE 6717-01-M 





3856 


ENVIRONMENTAL PROTECTION 
AGENCY 


{ER-FRL-3152-3] 


Environmental impact Statements and 
Regulations Availability of EPA 
Comments 


Availability of EPA comments 
prepared January 19, 1987 through 
January 23, 1987 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
(CAA) and section 102(2)(c) of the 
National Environmental Policy Act 
(NEPA) as amended. Requests for copies 
of EPA comments can be directed to the 
Office of Federal Activities at (202) 382- 
5076/73. An explanation of the ratings 
assigned to draft environmental impact 
statements (EISs) was published in 
Federal Register dated February 7, 1986 
(51 FR 4804). 


Draft EISs 


ERP No. D-FHW-D40221-MD; Rating: 
Alter. 2/3 = LO, Alter. 1 and 2 = EC1, 
Alter. 4 = EC2, Alter. 3 = EO2; Beaver 
Dam Road Widening and Extension, 
Beaver Court to Padonia Rd., MD. 
SUMMARY: EPA has found that Alternate 
2/3 is least environmentally damaging 
and recommends its further 
development. Alternate 1 thru 4, each, 
had some discernible environmental 
impact and could not be recommended. 

ERP No. D-FHW-L40115-OR; Rating: 
DEIS = 2, Northern Alter. = EC, 
Southern Alter. = EO; N. Marine Drive/ 
Swift Highway Improvement, I-5 to 
Rivergate Industrial District, OR. 
SUMMARY: EPA prefers the Northern 
alternative. The southern alternative 
would fill 6.4 acres of high quality 
wetland and would not be in compliance 
with section 404(b)(1) Guidelines for a 
permit, and the northern alternative 
would result in displacement of existing 
businesses as well as impacting a 
residential area. 

ERP No. D-FHW-L40156-OR; Rating 
EC1, US 101/Oregon Coast Highway 
Improvement. Rogue River Bridge to 
Gold Beach, Right-of-Way Acquisition, 
OR. summary: EPA is concerned about 
the adverse estuarine wetland impacts 
and requested that the final EIS commit 
to a detailed mitigation plan. 

ERP No. D-SFW-L61166-AK; Rating 
EC1, Koyukuk and the Northern Unit of 
Innoko Nat’! Wildlife Refuges, 
Comprehensive Conservation Plan, 
Wilderness Review and and Wild River 
Plan, AK. SUMMARY: EPA was 
concerned that the identified preferred 
alternative affords no additional 
protection for Refuge resources beyond 
that provided under the Minimum 
Management Category. EPA agrees with 


the draft EIS conclusion that selection of 
Alternative A should not result in 
adverse impacts to Refuge resources or 
subsistence uses given, careful 
monitoring and regulation to activities. 
A concern is that the required careful 
monitoring and regulation of activities 
will not occur without additional 
funding and staff support. 


Final EISs 


ERP No. F-FHW-D40145—MD; Great 
Seneca Highway Study, Middlebrook 
Rd. to MD-28, Construction, 404 Permit, 
MD. sumMARy: EPA's previously 
expressed concerns have been 
addressed and no further objections to 
development of the project are offered, 
conditioned upon EPA's participation in 
the design of wetland mitigation plans. 

ERP No. F-FHW-D40209-PA; 1-95/ 
LR-1000 Completion, Benjamin Franklin 
Bridge to Walt Whitman Bridge, PA. 
SUMMARY: EPA has determined that our 
preceding concerns have been 
adequately addressed and there is no 
further objection to the proposed 
project. 

ERP No. F-FHW-E40593-TN; TN-27 
Improvement, Corridor V, Alabama 
State Line to TN-156, 404 Permit, TN. 
SUMMARY: EPA's concerns include 
aspects of the air quality and noise 
assessments such as the absence of an 
air quality evaluation of the No-Build 
Alternative, use of Mobile 1 instead of 
Mobile 3 air quality modeling, and the 
lack of proposed noise mitigation. EPA 
requests a brief follow-up letter to 
address our remaining concerns. 


Amended Notice 


The following review was completed 
during the week of January 12, 1987 
through January 16, 1987 and should 
have appeared in the Federal Register 
Notice published on January 30, 1987. 

ERP No. F-AFS-]82004-00, 
Intermountain Region Nat'l Forest, 
System Lands, Noxious Weeds and 
Poisonous Plants Control Program, 
Continuation, UT, NV, ID, WY, CA, and 
CO. summary: EPA has no objections to 
the action as proposed, with strict 
adherence to the mitigation measures as 
described. Additionally, EPA 
recommends using an alternative to the 
herbicide amitrole whenever possible. 


Dated: February 3, 1987. 
David G. Davis, 
Acting Director, Office of Federal Activities. 


[FR Doc. 87-2557 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 
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(ER-FRL-3152-2] 


Environmental Impact Statements; 
Availability 


Responsible Agency 


Office of Federal Activities, General 
Information (202) 382-5073 or (202) 382- 
5075, Environmental Protection Agency 


Availability of Environmental Impact 
Statements Filed January 26, 1987 
Through January 30, 1987 Pursuant to 40 
CFR 1506.9. 


EIS No. 870005. DSuppl. BLM, NV, 
Shoshone-Eureka Resource Area, 
Resource Management Plan 
Amendment, Livestock Use and 
Wildlife Habitat Impacts, Due: April 
16, 1987, Contact: Terry Plummer (702) 
635-5181. 

EIS No. 870033. Draft, SCS, CA, Kellogg 
Creek Detention Basin Flood Control 
Plan, Marsh-Kellogg Watershed, 
Contra Costa County, Due: March 23, 
1987, Contact: Gene Andreuccetti 
(916) 449-2883. 

EIS No. 870034. Final, SCS, PA, West 
Branch Brandywine Creek Watershed, 
Protection and Flood Prevention, 
Chester and Lancaster Counties, Due: 
March 9, 1987, Contact: James Olson 
(717) 782-4453. 

EIS No. 870035. Draft, SCS, WV, Howard 
Creek Watershed, Flood Control and 
Watershed Protection, Greenbrier 
County, Due: March 23, 1987, Contact: 
Rollin Swank (304) 291-4151. 

EIS No. 870036. DSuppl, BLM, OR, 
Oregon Statewide Wilderness Study 
Areas, Wilderness Designation, 
Additional Lands, Due: April 24, 1987, 
Contact: Jerry Magee (503) 231-6867. 

EIS No. 870037. DSuppl, FHW, HI, 
Interstate H-3 Freeway Construction, 
Halawa Interchange to Halekou 
Interchange, Reevaluation, Honolulu 
County, Due: March 24, 1987, Contact: 
William Lake (808) 541-2700. 

EIS No. 870038. Final, Adoption, FHA, 
KY, Mammoth Cave Wastewater 
Treatment Facilities, Loan, Hart and 
Barren Counties, Due: March 9, 1987, 
Contact: Robert Letton (606) 233-2733. 

EIS No. 870039. Draft, FHW, MN, TH- 
77 [1-494 Improvement, TH-77/Cedar 
Avenue from 70th Street to 86th Street 
and I-494 from West 12th Avenue to 
East 34th Avenue, Hennepin County, 
Due: March 23, 1987, Contact: Stephen 
Bahler (612) 349-5230. 

EIS No. 870040. Final, UAF, AK, Alaska 
Radar System, Over-the-Horizon 
Backscatter Radar System, 
Construction and Operation, 
Elmendorf AFB, Due: March 9, 1987, 
Contact: V. G. Brown (617) 271-5364. 
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Amended Notices 


EIS No. 860421. Draft, AFS, WY, Bridger- 
Teton National Forest, Land and 
Resource Management Plan, Teton 
County, Due: February 28, 1987, 
Published FR 10-17-86—Review 
period extended. 

EIS No. 860484. Draft, AFS, WA, 
Olympic National Forest, Land and 
Resource Management Plan, Due: 
March 14, 1987, Published FR 11-28- 
86—Review period extended. 

EIS No. 870006. Draft, FHW, NC, US 117 
Construction, Mount Olive Bypass to 
I-40, Wayne, Duplin and Sampson 
Counties, Due: March 9, 1987, Contact: 
Kenneth Bellamy (919) 856-4346— 
Should have appeared in 01-23-87 FR. 


Dated: February 3, 1987. 
David G. Davis, 
Acting Director, Office of Federal Activities. 
[FR Doc. 87-2558 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59802; FRL-3148-8] 


Certain Chemical Premanufacture 
Notices; Celanese Engineering Resins, 
Inc., et al. 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5{a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13, 1983 (48 FR 21722). In the 
Federal Register of November 11, 1984, 
(49 FR 46066) (40 CFR 723.250), EPA 
published a rule which granted a limited 
exemption from certain PMN 
requirements for certain types of 
polymers. Notices for such polymers are 
reviewed by EPA within 21 days of 
receipt. This notice announces receipt of 
five such polymer exemption 
submissions and provides a summary of 
each. 
DATES: Close of Review Period: 

Y 87-84, 87-85, 87-86 and 87-78— 
February 2, 1987. 

Y 87-88—February 3, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M Street, SW., 
Washington, DC 20460 (202) 382-3725. 


SUPPLEMENTARY INFORMATION: Effective 
with this notice, a nonsubstantive 
change in format is being initiated for 
information published under sections 
5(d)(2) and 5(h)(6) of the Toxic 
Substances Contorl Act. Toxicity data 
will only appear in the notice when 
submitted with the polymer exemption 
submission. Exposure and 
environmental release/ disposal 
information will no longer be published 
in the notice. The following notice 
contains information extracted from the 
non-confidential version of the 
submission by the manufacturer on the 
exemption received by EPA. The 
complete non-confidential document is 
available in the Public Reading Room 
NE-G004 at the above address between 
8:00 a.m. and 4:00 p.m., Monday through 
Friday, excluding legal holidays. 


Y 87-84 


Importer. Celanese Engineering 
Resins, Inc. 

Chemical. (G) Polyurethane. 

Use/Import. (G) This engineering 
polymer is used in many industrial, 
material handling, automotive, 
appliance, electrical, plumbing, 
agricultural and hardware applications. 
Import range: Confidential. 


Y 87-85 


Manufacturer. Confidential. 

Chemical. (G) Polyester. 

Use/Production. (G) Adhesive, open, 
non-dispersive use. Prod. range: 
Confidential. 


Y 87-86 


Importer. Confidential. 

Chemical. (G) Water-reducible 
methacryl-styrene copolymer. 

Use/Import. (G) Open, non-dispersive. 
Import range: Confidential. 


Y 87-87 


Manufacturer. Reichhold Chemical, 
Inc. 

Chemical. (G) Crosslinkable 
carboxylated butadiene styrene 
polymer. 

Use/Production. (G) Adhesive. Prod. 
range: Confidential. 


Y 87-88 
Manufacturer. Confidential. 
Chemical. (G) Polyester resin. 
Use/Production. (G) Binder in coating. 
Prod. range: Confidential. 
Dated: January 20, 1987. 
Denise Devoe, 
Acting Division Director, Information 
Management Division. 
[FR Doc. 87-1967 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


BEST COPY AVAILABLE 


[OPTS-51659; FRL-3150-4] 


Certain Chemicals Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). This notice announces receipt 
of thrity-five such PMNs and provides a 
summary of each. 

DATES: Close of Review Period: 

P 87-430, 87-431, 87-432, 87-433 and 
87-434—April 8, 1987. 

P 87-435, 87-436, 87-437, 87-438, 87- 
439, 87-440, 87-441, 87-442, 87-443, 87- 
444, 87-445, 87-446, 87-447, 87-448, 87- 
449—April 12, 1987. 

P 87-450, 87-451, 87-452, 87-453, 87- 
454, 87-455, 87-456, 87-457, 87-458, 87-— 
459, 87-461, 87-462, 87-463 and 87-464— 
April 13, 1987. 

P 87-465—April 14, 1987. 

Written comments by: 

P 87-430, 87-431, 87-432, 87-433 and 
87-434—March 7, 1987. 

P 87-435, 87-436, 87-437, 87-438, 87- 
439, 87-440, 87-441, 87-442, 87-443, 87- 
444, 87-445, 87-446, 87-447, 87-448, 87- 
449—March 11, 1987. 

P 87-450, 87-451, 87-452, 87-453, 87- 
454, 87-455, 87-456, 87-457, 87-458, 87- 
459, 87-461, 87-462, 87-463 and 87-464— 
March 12, 1987. 

P 87~465—March 13, 1987. 

ADDRESS: Written comments, identified 

by the document control number 

“[OPTS-51659]” and the specific PMN 

number should be sent to: 

Document Processing Center (TS-790), 
Office of Toxic Substances, 
Environmental Protection Agency, 
Rm. L-100, 401 M Street, SW., 
Washington, DC 20460, (202) 554-1305. 


FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M Street, SW., 
Washington, DC 20460, (202) 382-3725. 
SUPPLEMENTARY INFORMATION: Effective 
with this notice, a nonsubstantive 
change in format is being initiated for 
information published under sections 
5(d)(2) and 5(h)(6) of the Toxic 





Substances Control Act. Toxicity data 
will only appear in the notice when 
submitted with the PMN. Exposure and 
environmental release/disposal 
information will no longer be published 
in the notice. The following notice 
contains information extracted from the 
non-confidential version of the 
submission provided by the 
manufacturer on the PMNs received by 
EPA. The complete non-confidential 
document is available in the Public 
Reading Room NE-G004 at the above 
address between 8:00 a.m. and 4:00 p.m., 
Monday through Friday, excluding legal 
holidays. 


P 87-430 


Manufacture. Confidential. 

Chemical. (G) Acrylic copolymer with 
methyl! methacrylate and butyl acrylate. 
Use/Production. (G) Industrial used 
coating having an open, non-dispersive 
use. Prod. range: 10,000 to 500,000 kg/yr. 


P 87-431 


Manufacturer. Confidential. 

Chemical. (G) Acrylic polyol. 

Use/Production. (G) Commercially 
used polymer with a dispersive use. 
Prod. range: 200,000 to 400,000 kg/yr. 


P 87-432 


Importer. Dainichiseika Color & 
Chemical America, Inc. 

Chemical. (S) 2- 
Naphtalenecarboxamide,4-[[4- 
(benzoylamino)-5-methyl-2- 
methoxypheny]]azo-3-hydroxy-N- 
phenyl-. 

Use/Import. (S) Water based 
dispersion for textile, printing ink and 
paint, and packaging gravue ink. Prod. 
range: 3,000 kg/yr. 


P 87-433 


Importer. Confidential. 

Chemical. (G) Copolymer of 
perfluoroalkylacrylate and cyclo 
methacrylate. 

Use/Import. (G) Resin. Inport range: 
Confidential. 

Toxicity Data. Acute oral: 18,565 g/kg; 
Ames test: Negative. 


P 87-434 


Importer. Confidential. 

Chemical. (G) Substituted copper 
phythalocyonine. 

Use/Import. (G) Dye. Import range: 
Confidential. 

Toxicity Data. Acute oral: > 2,000 mg/ 
kg; Acute dermal: > 2,000 mg/kg; 
Irritation: Skin—Non-irritant, Eye— 
Mild; Skin Sentitization: Non-sensitizer; 
Ames test: Non-mutagenic; LCso 96 hour 
(Rainbow trout): > 100 mg/1; ECso 48 
hour (Daphnia magna): 100 mg/1. 


P 87-435 — 


Manufacturer. Hercules Incorporated. 


Chemical. (G) Aromatic modified 
terpene resin. 

Use/Production. (S) Industrial 
trackifier resin for adhesives. Prod. 
range: Confidential. 


P 87-436 


Manufacturer. Hercules Incorporated. 


Chemical. (G) Modified rosin. 

Use/Production. (S) Industrias] resin 
for letter press inks, Prod. range: 
Confidential. 


P 87-437 


Manufacturer. Owens-Corning 
Fiberglas Corporation. 

Chemical. (G) Unsymetrical fumaric 
acid diester. 

Use/Production. (S) Industrial 


molding resin. Prod. range: Confidential. 


P 87-438 


Manufacturer. Confidential. 

Chemical. (G) Polyester copolymer 
with neopentyl glycol. 

Use/Production. (G) Industrial 
coating. Prod. range: 50,000 to 500,000 


kg/yr. 
P 87-439 


Manufacturer. American Hoechst 
Corporation. 

Chemical. (S) Acetamide, N-[3-(2- 
hydroxyethyl)sulfonyl]-6- 
methoxypheny]]. 

Use/Production. (S) Site-limited 
intermediate for fiber reactive dyes. 
Prod. range: Confidential. 


P 87-440 


Manufacturer. Sanncor Industries, 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 87-441 


Manufacturer. Sanncor Industries, 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 87-442 


Manufacturer. Sanncor Industries, 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 87-443 


Manufacturer. Sanncor Industries, 
Incorporated. 
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Chemical. (G) Polyester urethane 


acrylate. 


Use/Production. (G) Coating, Prod. 
range: Confidential. 


P 87-444 


Manufacturer. Sanncor Industries, . 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 87-445 


Manufacturer. Sanncor Industries, 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confidential. 


P 87-446 


Manufacturer. Sanncor Industries, 
Incorporated. 

Chemical. (G) Polyester urethane 
acrylate. 

Use/Production. (G) Coating. Prod. 
range: Confiendtial. 


P 87-447 


Manufacturer. Confindential. 

Chemical. (G) Perfluoroelastomer. 

Use/Production. {S) Industrial tube, 
sealing, etc., for insustrial instruments. 
Prod. range: 100 to 1,100 kg/yr. 

Toxicity Date. Ames test: Non- 
mutagenic. 


P 87-448 


Importer. Confidential. 

Chemical. (G) Polyether plyurethane. 

Use/Import. (G) Open, Non-dispersive 
use. Improt range: Confidential. 


P 87-449 


Manufacturer. Confidential. 

Chemical. (G) Polyurethane. 

Use/Production. (G) Oligomer. Prod. 
range: 1,000 to 3,000 kg/yr. 


P 87-450 


Manufacturer. Confidential. 

Chemical. (G) Oxyalkylated 
terephthalate polyol esters. 

Use/Production. (S) Industrial 
component for urethane foram insulating 
products. Prod. range: 455,000 to 
1,229,000 kg/yr. 


P 87-451 


Manufacturer. Confidential. 

Chemical. (G)Terephthalate 
polyolesters. 

Use/Production. (S) Industrial 
component for polyurethane foam 
insulating products. Prod. range: 386,00( 
to 1,136,000 kg/yr. 
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P 87-452 


Manufacturer. Fritzsche Dodge & 
Olcott. 
le (S) 3,6-Dimethy]-l-octyn-3- 
0 


Use/Production. (S) Site-limited use 
for the manufacture of 3,6-dimethy]-3- 
octanol ]151-19-9]. Prod. range: 
Confidential. 


P 87-453 


Importer. Confidential. 

Chemical. (G) Polyester resin. 

Use/Import. (G) Resin for photo-copy 
or open, non-dispersice use. IMport 
range: confidential. 


P 87-454 


Importer. Confidential. 

Chemical. (G) Polyester resin. 

Use/Import. (G) Resin for photo-copy 
or open, non-dispersive use. Import 
range: Confidential. 


P 87-455 


Importer. Confidential. 

Chemical. (G) Polyester resin. 

Use/Import. (G) Resin for photo-copy 
or oper, non-dispersive use. Import 
range: Confidential. 


P 87-456 


Importer. Confidential. 

Chemical. (G) Polyster resin. 

Use/Import. (G) Resin for photo-copy 
or open, non-dispersive. use. Import 
range: Confidential. 


P87-457 


Importer. Confidential. 

Chemical. (G) Polyester resin. 

Use/Import. (G) Resin for photo-copy 
or open, non-dispersive use. Import 
range: Confidential. 


P 87-458 


Importer. Confidential. 

Chemical. (G) Alkane acid, ester. 

Use/Import. (G) Raw materials for 
fragrances. Import range: Confidential. 


P 87-459 


Importer. Confidential. 

Chemical. (G) Hydrogenated 
condensate of alkane and 2-Methoxy 
phenol. 

Use/Import. (G) Raw materials for 
fragrances. Import range: Confidential 


P 87-461 


Manufacturer. General Electric 
Company. 

Chemical. (G) Carbonic acid and 1,3- 
(and/or 1,4-) benzenedicarboxylic acid, 
copolymer with 4,4’-(1- 
methylenthylidence)bis(phenol) and 
hydroxy arene. 

Use/Production. (G) Plastic 
components for electrical, medical, and 


information storage devices, business 


machines, automobiles and housewares. 


Prod. range: Confidential. 
P 87-462 


Manufacturer. General Electric 
Company. 

Chemical. (G) Carbonic acid and 1,3- 
(and or 1,4-) benzenedicarboxylic acid, 
copolymer with 4,4’-(I- 
methylethylidene)bis (phenol) and 4- 
alkylphenol. 

Use/Production. (G) Plastic 
components for electrical, medical, and 
information storage devices, business 


machines, automobiles and housewares. 


Prod. rante: Confidential. 
P 87-463 


Manufacturer. General Electric 
Company. 

Chemical. (G) Carbonic acid and 1,3- 
(and or 1,4-) benzenedicarboxylic acid, 
copolymer with 4,4,’-(I- 
methylethylidene)bis (phenol) and 4- 
arakylphenol. 

Use/Production. (G) Plastic 
components for electrical, medical, and 
information storage devices, business 


machines, automobiles and housewares. 


Prod. range: Confidential. 


P 87-464 


Manufacturer. General Electric 
Company. 

Chemical. (G) Carbonic acid and 1,3- 
(and or 1,4-) benzenedicarboxylic acid, 
copolymer with 4,4’-(I- 
methylethylidene)bis (phenol) and 4- 
arcycloalkylphenol. 

Use/Production. (G) Plastic 
components for electrical, medical, and 
information storage devices, business 
machines, automobilies and 
housewares. Prod. range: Confidential. 


P 87-465 
Manufacturer. Confidential. 
Chemical. (G) Phosphite derivative. 
Use/Production. (S) Site-limited 
pesticide intermediate. Prod. range: 
Confidential. 
Dated: January 20, 1987. 
Denise Devoe, 
Acting Division Director, Information 
Management Division. 
[FR Doc. 87-2083 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59803; FRL 3152-7] 
Certain Chemicals Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


3859 


SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in: EPA statements of the final 
rule published in the Federal Register of 
May 13, 1983 (48 FR 21722). In the 
Federal Register of November 11, 1984, 
(49 FR 46066) (40 CFR 723.250), EPA 
published a rule which granted a limited 
exemption from certain PMN 
requirements for certain types of 
polymers. Notices for such polymers are 
reviewed by EPA within 21 days of 
receipt. This notice announces receipt of 
eight such polymer exemption 
submissions and provides a summary of 
each. 


DATES: Close of Review Period. 


Y 87-89, February 5, 1987 

Y 87-90, 87-91, 87-92, 87-93 and 87-94, 
February 9, 1987 

Y 87-95 and 87-96, February 11, 1987 


FOR FURTHER INFORMATION CONTACT: 
Wendy Cleland-Hamnett, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611 401 M Street, SW., Washington, 
DC 20460, (202) 382-3725. 


SUPPLEMENTARY INFORMATION: Effective 
with this notice, a nonsubstantive 
change in format is being initiated for 
information published under sections 
5(d)(2) and 5(h)(6) of the Toxic 
Substances Control Act. Toxicity data 
will only appear in the notice when 
submitted with the polymer exemption 
submission. Exposure and 
environmental release/disposal 
information will no longer be published 
in the notice. The following notice 
contains information extracted from the 
non-confidential version of the 
exemption received by EPA. The 
complete non-confidential documents 
are available in the Public Reading 
Room NE-G004 at the above address 
between 8:00 a.m. and 4:00 p.m., Monday 
through Friday, excluding legal holidays. 


Y 87-89 


Manufacturer. Confidential. 

Chemical. (G) Acrylic resin. 

Use/Production. (S) Coatings. Prod. 
range: Confidential. 


Y 87-90 


Importer. Confidential. - 
Chemical. (G) Acrylate copolymer. 
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Use/Import. {G) Destructive use. 
Import range: Confidential. 


Y 87-91 


Importer. Dainichiseika Color and 
Chemicals, America, Inc. 

Chemical. (G) Diphenylmethane-4, 4- 
diisocyanate, polymer with 1,3- 
butanediol and {diamethyl polysiloxane, 
6-hydroxy-4-oxahexyl terminated) and 
hexanedioic acid polymer with 1,4- 
butanediol and 1,6-hexanediol). 

Use/Import, (G) Heat-resistant.and 
slide of thermal-transfer sheet 
(blackcoating agent). Import range: 3,000 
to 10,000 kg/yr. 


Y 87-92 


Manufacturer. General Electric 
Company. 

Chemical. {G) 1,4-benzenecarboxylic 
acid, dimethyl ester, polymer with 1,4- 
butanediol and hexasubstituted 
heteromonocycle. 

Use/Production. (G} Used as an 
intermediate for the final product. Prod. 
range: Confidential. 


Y 87-93 


Importer. Dynamit Nobel Chemicals 
Chemical. (G) Pelyester resin of an 
alkyl/dicarboxylic acid and alky! diols. 

Use/Import. (S) A prepolymer 
designed to be reacted with other 
substances for the manufacture of - 
reactive hot melt adhesives. Import 
range: 115,000 to 225,000 kg/yr. 


Y 87-94 


Manufacturer. C. J. Osborn Chemicals, 
Inc. 

Chemical. (G) Alkyd. 

Use/Production. (S) Clear and 
pigmented finishes. Prod. range. 
Confidential. 


Y 87-95 


Manufacturer. Confidential. 

Chemical. (G) Silicone phenolic alkyd 
resin. 

Use/Production. (S) Industrial 
electrical coating. Prod range: 500 to 
1,100 kg/yr. 


Y 87-96 


Manufacturer. Confidential. 
te (G) Unsaturated polyester 

iol. 

Use/Production. (S) Industrial 
component for industrial polyester 
molding compound. Prod. range: 47,000 
to 161,000 kg/yr. 

Dated: January 29, 1987, 

Denise Devoe, 

Acting Division Director, Information 
Management Division. 

[FR Doc. 87-2545 Filed 2-5-87;.8:45 am] 
BILLING CODE 6560-80-M 


{OPTS-51660; FRL-3152-6] 


Certain Chemicats Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5{a}(1) of the Toxic 


Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90:days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). This notice announces receipt 
of eight such PMNs and provides a 
summary of each. 
DATES: Close of Review Period: 
P 87-467, 87-468 and 87-469, April 15, 
1987 
P 87-470, 87-471 and 87-472, April 19, 
1987 
P 87-473 and 87-474, April 21, 1987 
Written comments by: 
P 87-467, 87-468 and 87-469, March 15, 
1987 
P 87-470, 87-471 and 87-472, March 18, 
1987 
P 87-473 and 87-474, March 21, 1987 
ADDRESS: Written comments, identified 
by the document control number 
“(OPTS—51660]” and the specific PMN 
number should be sent to: Document 
Processing Center (TS-790), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. L-100, 401 M 
Street, SW., Washington, DC 20460, 
(202) 554-1305. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M Street, SW., 
Washington, DC 20460, (202). 382-3725. 
SUPPLEMENTARY INFORMATION: Effective 
with this notice, a nonsubstantive 
change in format is being initiated for 
information published under sections 
5(d)(2) and 5{h)(6) of the Toxic 
Substances Control Act. Toxicity data 
will only appear in the notice when 
submitted with the PMN. Exposure and 
environmental release/disposal 
information will no longer be published 
in the notice. The following notice 
contains information extracted from the 
non-confidential version of the PMNs 
received by EPA: The complete non- 
confidential PMNs are available in the 
Public Reading Room NE-G004 at the 
above address between 8:00 a.m. and 


4:00 p.m., Monday through Friday, 
excluding legal holidays. 


P 87-467 


Manufacturer. Confidential. 

Chemical. {G) Copolymer of acrylic 
and methacrylic esters. 

Use/Production. (S) General purpose 
coating and modifier for inks and 
adhesives for industrial, commercial and 
consumer use. Prod. range: Confidential. 


P 87-468 


Manufacturer. Estron Chemical, 
Incorporated. 

Chemical. (G) Toluenesulfonamide 
caprolactam formaldehyde resin 

Use/Production. (S) Site-limited and 
consumer use by paint andiacquer 
industries, as an additive for improving 
gloss and adhesion. Prod. range: 30,000 
to 90,000 kg/yr. 


P 87-469 


Importer. Confidential. 

Chemicai. (G) 2-Propenoic acid 
sodium salt, 2-propenoic acid 
copolymer. 

Use/Import. (S) Napkin; disposable 
diapers; and agricultural-horticultural 
use. Import range: Confidential. 


P 87-470 


Importer. DSM Resins U5., 
Incorporated. 

Chemical. (G) Dibasic acid/glycol 
ester. 

Use/Import. (S) Industrial 
thermosetting powder paints. Import 
range: Confidential. 


P 87-471 


Importer. Confidential. 

Chemical. (G) Substituted 
cyanoacetic acid. 

Use/Import. (S) Intermediate for 
cyanoacrylate adhesive. Import range: 
Confidential. 


P 87-472 


Importer. DSM Resins U.S., 
Incorporated. 

Chemical. (G) Dibasic acid/glycol 
ester. 

Use/Import. (S) Industrial 
thermosetting powder paints. Import 
range: Confidential. 


P 87-473 


Manufacturer. Kenrich 
Petrochemicals, Incorporated. 

Chemical. (S) Biscumylpheny] 
trimelitate. 

Use/Production. (S) Industrial and 
commercial plasticizer; industrial 
antioxidant; and other. Prod. range: 
Confidential. 
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Toxicity Data. Acute oral: >5.0 g/kg; 
Ames test: Non-mutagenic. 


P 87-474 


Manufacturer. Confidential. 
Chemical. (G) Methacrylate 
terpolymer. 
Use/Production. (G) Dispersively 
used coating. Prod. range: Confidential. 
Dated: January 29, 1987. 
Denise Devoe, 


Acting Division Director, Information 
Management Division. 


[FR Doc. 87-2546 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59238; FRL 3152-8) 


Phosphine Oxide, Diphenyi(2,4,6- 
Trimethylbenzoy!)-Test Market 
Exemption Application 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA may upon application 


exempt any person from the 
premanufacturing notification 
requirements of section 5{a) or (b) of the 
Toxic Substances Control Act:(TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5{h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME} applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA's final rule published in the 
Federal Register of May 13, 1983 (48 FR 
21722). This notice, issued under section 
5(h)(6) of TSCA, announces receipt of an 
application for exemption, provides a 
summary, and requests comments on the 
appropriateness of granting the 
exemption. 

DATE: Written comments by: February 
23, 1987. 

ADDRESS: Written comments, identified 
by the document control number 
“(OPTS-59238]” and the specific TME 
number should be sent to: Document 
Processing Center (TS—790), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. L-100, 401 M 
Street, SW., Washington, DC 20460, 
(202) 554-1305. 

FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M Street, SW., 
Washington, DC 20460, (202) 382-3725. 
SUPPLEMENTARY INFORMATION: Effective 
with this notice, a non-substantive 
change in format is being initiated for 


information published under sections 
5(d)(2) and 5(h)(6) of the Toxic . 
Substances Control Act. Toxicity data 
will only appear in the notice when 
submitted with the TME application. 
Exposure and environmental release/ 
disposal information will no longer be 
published in the notice. The following 
notice contains information extracted 
from.the non-confidential version of the 
TME application received by EPA. The 
complete non-confidential application is 
available in the Public Reading Room 
NE-G004 at the above address between 
8:00 a.m. and 4:00 p.m., Monday through 
Friday, excluding legal holidays. 


P 87-7 


Close of Review Period. March 1, 
1987. 

Importer. Berton Plastics, Inc. 

Chemical. (S) Phosphine oxide, 
dipheny](2,4,6-trimethylbenzoy))-. 

Use/Import. (S) Crosslinking agent 
for ultra-violet cured polyester resin. 
Import range: Confidential. 

Toxicity Data. Acute oral: 5,000 mg/ 
kg; Irritation: Skin—Slight, Eye—Non- 
irritant; Ames test: Non-mutagenic. 

Dated: January 29, 1987. 

Denise Devoe, 

Acting Division Director, Information 
Management Division. 

[FR Doc. 87-2544 Filed 2-5-87; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


Public information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


February 2, 1987. 


The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Copies of the submission may be 
purchased from the Commission's copy 
contractor, International Transcription 
Service, (202) 857-3800, 2100 M Street 
NW., Suite 140, Washington, DC 20037. 
For further information on this 
submission contact Jerry Cowden, 
Federal Communications Commission, 
(202) 632-7513. Persons wishing to 
comment on this information collection 
should contact J. Timothy Sprehe, Office 
of Management and Budget, Room 3235 
NEOB, Washington, DC 20503, (202) 395- 
4814. 

OMB No.: 3060-0058. 


3861 


Title: Section 43.31, Monthly Report of 
Revenues, Expenses, and Other Items— 
Telephone Companies. 

Action: Extension. 

Respondents: Telephone 
communications common carriers. 

Frequency of Response: Monthly. 

Estimated Annual Burden: 552 
Responses; 4,416 Hours. 

Needs and Uses: Filing of § 43.31 
reports is required by subject telephone 
companies which had operating 
revenues for the preceding year in 
excess of $100 million. The data is used 
by the Commission, other government 
agencies and the public in the analysis 
of the telephone industry. Every three 
months, the § 43.31 data is used to 
tabulate the Quarterly Operating Data 
of Telephone Carriers. 


Federal Communications - Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 87-2520 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


Public information Collection 
Requirement Submitted to the Office 
of Management and Budget for Review 


January 30, 1987. 


The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3507. 

Copies of this submission may be 
purchased from the Commission's 
duplicating contractor, International 
Transcription Service, 2100 M Street 
NW., Suite 140, Washington, DC 20037, 
telephone (202) 857-3800. Persons 
wishing to comment on this information 
collection should contact J. Timothy 
Sprehe, Office of Management and 
Budget, Room 3235 NEOB, Washington, 
DC 20503, telephone (202) 395-4814. For 
further information contact Doris Benz, 
Federal Communications Commission, 
telephone (202) 632-7513. 

Title: Minority Ownership Report 
Action: New (One-time) 
Respondents: All AM, FM, and TV 

Broadcast Stations 
Estimated Annual Burden: 

11,000 Responses 

1,837 Hours 


The Commission is proposing to 
collect data on female and minority 
ownership of broadcast stations, and the 
degree of owner participation in station 
management. The data will be used to 
assess the effectiveness of present 
policies, including preferences in 
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comparative licensing proceedings, and 
the resulting diversity of programming. 
Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 87-2521 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


[Report No. W-11] 


Window Notice for the Filing of FM 
Broadcast Applications 


Released: January 30, 1987. 


Notice is hereby given that 
applications for vacant FM broadcast 
allotment(s) listed below may be 
submitted for filing during the period 
beginning January 30, 1987 and ending 
March 13, 1987 inclusive. Selection of a 
permittee from a group of acceptable 
applicants will be by the Comparative 
Hearing process. 


Channel—274 A 

N Crossett, AR 

China Lake, CA 

Quincy, FL 

Sparta, GA 

Beaver Dam, KY 

Cumberland, KY 

Marion, KY 

Springfield, KY 

La Crescent, MN 

Webster, NY 

Narragansett Pier, RI 

New Ellenton, SC 

Mannington, WV 

Jellico, TN 

Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 87-2522 Filed 2-5--87; 8:45 am] 
BILLING CODE 6712-01-™ 


Processing Procedures, 800 MHz 
Trunked Private Land Mobile Systems; 
Clarification 


AGENCY: Federal Communications 
Commission. 


ACTION: Public notice. 


SUMMARY: On April 4, 1986, the 
Commission's Private Radio Bureau 
issued a Public Notice clarifying the 
processing procedures it used for 
applications for trunked private land 
mobile radio systems operating in the 
800 MHz band. The Bureau did this to 
identify problems contained in 
applications that were causing major 
delays in the processing of these 
applications. The full text of this Public 
Notice is set forth below. 

FOR FURTHER INFORMATION CONTACT: 
Harold Salters, Land Mobile and 
Microwave Division, Private Radio 


Bureau, (202) 632-7597, or Nia Chirigos 
Cresham, Rules Branch, Land Mobile 
and Microwave Division, Private Radio 
Bureau, (202) 634-2443. 
SUPPLEMENTARY INFORMATION: 


Private Radio Bureau Clarifiles 
Processing Procedures for Trunked 
Radio Systems at 800 MHZ 


The Private Radio Bureau receives 
numerous applications daily for 800 
MHz trunked radio systems. Many of 
these applications do not comply with 
the Commission's regulations and 
requirement additional work by the 
Bureau's Licensing Division before they 
can be acted upon. This delays the 
Bureau's ability to process 
experditiously all applications, including 
those without serious defects, and 
delays service to the public. It is the 
purpose of this Pubic Notice to identify 
those problems that cause major delays 
and to clarify the procedures we will 
follow in processing such applications in 
the future. 


1. Procedure for Expediting Review of 
Applications for Expansion of Fully 
Loaded trucked Systems 


The Commission has adopted rules to 
grant a preference to applicants 
expanding fully loaded trunked systems. 
Report and Order, PR Docket No. 85-6, 
50 FR 32419 (August 12, 1985). This 
preference applies to the 200 “old” 
channels governed by Subpart M of the 
Commission’s rules and is applied when 
it is determined that an application must 
be placed on the waiting list due to a 
lack of available frequencies. 47 CFR 
90.360. To expedite the placement of 
these appliations of the waithing list, we 
will couduct a preliminary review upon 
receipt of each application claiming a 
preference. If the appication is found 
acceptable and the system is loaded to a 
minimum of 70 percent of its authorized 
capacity, it will be placed on the waiting 
list immediatelfy, with the appropriate 
preference. After being placed on the 
waiting list, the applicant will be sent a 
copy of its mobile loading records as 
they appear on the Commission's license 
records and requested to certify to their 
accuracy. 


II. Designation and Loading 


We have encountered two problems 
in the processing of applications which 
can delay expedited processing for 
applicants clearly that they are applying 
for the “old” 800 MHz trunked channels 
to expand and existing system. Second, 
applicants do not submit complete or 
correct loading computations to enable 
the Commission to determined whether 
their systems have met the minimum 
loading standard of 70 percent of their 


authorized capacity to qualify for 
admission to a waiting list. 

To eliminate these problems and 
implement the expedited processing 
procedures described in paragraph I, the 
Commision will be strictly enforcing its 
requirements for acceptable 
applications. Applicants must indicate 
clearly that they are applying for the 
“old” 800 MHz trunked channels to 
expand an existing system. If an 
applicant does not indicate that it is 
expanding an existing trunked system, 
that application will not be subject to 
the expeditied review process. All 
applicants expanding existing trunked 
systems must be loaded to a minimum of 
70 percent of their authorized capacity 
to qualify for admission to a waiting list. 
If applicants expanding their systems 
claim credit in their loading counts for 
applications for additional mobile units 
pending before the Licensing Division, 
the applicants must provide pertinent 
information about the pending 
applications. This information inlcudes 
the number of operating units, the dates 
on which the applications for the units 
were filed and the application file 
numers. If an applicant's system is 
found to be loaded to less than 70 
percent of its authorized capacity as of 
the date of receipt of the application by 
the Licensing Division, it willbe — 
dismissed as defective pursuant to 47 
CFR 90.360 and 90.364. 


III. Choice of Channels 


Another problem we have 
encountered in the processing of 
applications is the applicants’ failure to 
designate the group of channels for 
which they are applying. Applicants 
often do not designate whether they are 
applying for the “old” trunked channels 
governed by Subpart M of the 
Commission's rules or whether they are 
applying for “new” channels governed 
by Subpart S of the Commission's rules. 
For example, applicants will ask to be 
considered for both groups or do not 
specify any group. This results in 
duplicative processing and guesswork 
by the Commission’s staff in processing 
such applications. 

The Commission cannot process 
applications expeditiously without 
complete and correct information. 
Therefore, both applicants for new 
systems and applicants expanding 
existing systems must clearly designate 
whether they are applying for “old” 
trunked channels governed by Subpart 
M of the Commission's rules or whether 
they are applying for “new” channels 
governed by Subpart S of the 
Commission's rules. Applicants cannot 
request channels from both groups on 
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the same application. If it is not clear 
from which group the applicant is 
requesting channels, the application will 
be dismissed. 


IV. Simultaneous Applications 


We are also addressing the problem 
of applicants who file multiple 
applications with transmitter sites 
within 40 miles of each other. While 
applicants may submit separate 
applications for both “old” trunked 
channels and for “new” channels with 
sites located within 40 miles of each 
other, they often do not notify the 
Licensing Division that both 
applications have been filed. If one of 
these applications is granted, the other 
will be dismissed pursuant to 47 CFR 
90.364(b) and 90.627(b). Applicants who 
do not withdraw any pending 
applications upon grant of an 
application with a transmitter site 
within 40 miles of those pending 
applications cause duplicative work for 
the Commission and are in violation of 
the Commission's rules. 

Henceforth, if the Licensing Division 
is not notified of such dual filings, both 
applications will be dismissed. If 
applicants have separate applications 
for both “old” trunked channels and 
“new” channels, and these applications 
are for sites located within 40 miles of 
each other, the applicant must notify the 
Licensing Division if one of the 
applications is granted so that the 
remaining application can be dismissed. 
If an applicant receives a grant within 40 
miles of the site of any pending 
application involving the same party 
and does not inform the Licensing 
Division, the Bureau will dismiss the 
pending application and invoke 
administrative sanctions against the 
licensee. Finally, applicants are not 
permitted to file separate applications 
for channels in the same group, i.e., 
multiple applications for “old” channels 
and multiple applications for “new” 
channels, with sites located within 40 
miles of each other. If such multiple 
applications are filed, a// will be 
dismissed. See 47 CFR 90.364(b) and 
90.627(b). 


V. Public Access to Waiting List 
Information 


Waiting lists are used for processing 
the “old” trunked frequencies. Waiting 
lists occur in geographic areas where 
there are more applicants than available 
channels. See CFR 90.360(c). The Bureau 
will publish the waiting lists by public 
notices. After release of the first public 
notice, the waiting lists will be issued on 
a monthly basis. Each public notice will 
state the effective date of the waiting 
lists. 


The foregoing discussion clarifies 
existing regulations and procedures. 
Although all of the above requirements 
are contained in the Commission’s rules, 
in some cases we will be taking a more 
stringent approach in applying these 
rules. Accordingly, to allow adequate 
time for compliance by applicants, the 
requirements discussed in paragraphs II, 
III, and IV above will become effective 
June 1, 1986. 

For further information, contact Nia 
Chirigos Cresham, Rules Branch, Land 
Mobile and Microwave Division, Private 
Radio Bureau, at (202) 634-2443. 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 87-2403 Filed 2-5-87; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL RESERVE SYSTEM 


Agency Information Collection 
Activities Under OMB Review 


February 2, 1987. 


Background 


Notice is hereby given of final 
approval of proposed information 
collection(s) by the Board of Governors 
of the Federal Reserve System (Board) 
under OMB delegated authority, as per 5 
CFR 1320.9 (OMB Regulations on 
Controlling Paperwork Burdens on the 
Public). 

FOR FURTHER INFORMATION CONTACT: 


Federal Reserve Board Clearance 
Officer—Nancy Steele—Division of 
Research and Statistics, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551 (202- 
452-3822) 

OMB Desk Officer—Robert Neal— 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, Room 3208, Washington, DC 
20503 (202-395-6880) 

Proposal to approve under OMB 
delegated authority the implementation 
of the following report: 

1. Report title: Senior Financial Officer 
Survey 

Agency form number: FR 2023 

OMB Docket number: 7100-0223 

Frequency: Up to four times per year 

Reporters: Commercial banks, other 
depository institutions, corporations 
or large money stock holders 

Small businesses are not affected. 
General description of report: 

This information collection is 
voluntary [12 U.S.C. 225, 248(a) and 263] 
and the confidentiality will be 
determined on a case-by-case basis. 
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Survey collects qualitative and limited 
quantitative information about deposit 
relationships and other aspects of bank 
funding practices from a selection of 
commercial banks, or if appropriate, 
other depository institutions, 
corporations or large money-stock 
holders. 


Board of Governors of the Federal Reserve 
System, February 2, 1987. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 87-2463 Filed 2-5-87; 8:45 am] 
BILLING CODE 6210-01-M 


Front Range Capital Corp.; Formation 
of, Acquisition by, or Merger of Bank 
Holding Companies 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than February 
26, 1987. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Front Range Capital Corporation, 
Lafayette, Colorado; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Bank VII, 
Lafayette, Colorado. 

Board of Governors of the Federal Reserve 
System, February 2, 1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-2464 Filed 2-5-87; 8:45 am] 
BILLING CODE 6210-01-M 
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Beryle L. Johnston; Acquisition of 
Shares of Banks or Bank Holding 
Companies; Change in Bank Control 
Notice 


The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than February 20, 1987. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Assistant Vice 
President) 230 South LaSalle Street, 
Chicago, Illinois 60690: 

1. Beryle L. Johnston, D. V. Snodgrass, 
and Harold R. Young, Jr., all of Papillion, 
Nebraska, Robert E. Schutte, Omaha, 
Nebraska, and D. Paul Hartnett, 
Bellevue, Nebraska, to acquire 98.18 
percent of the voting shares of 
Morningside Development Company, 
Sioux City, Iowa. 

Board of Governors of the Federal 
Reserve System, February 2, 1987. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 87-2465 Filed 2-5-87; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Cffice 
of Management and Budget for 
Clearance 


Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on January 16, 
1987. 


Public Health Service (PHS) 


(Call Reports Clearance Officer on 202- 
245-2100 for copies of packages) 


Health Resources Service 
Administration 


Subject: Health Education Assistance 
Loan Program Student Application— 
Revision—{0915-0038) 


Respondents: Individuals or households; - 


Businesses or other for-profit; Non- 
profit institutions 

OMB Desk Officer: Shannah Koss 

Food and Drug Administration (FDA) 

Subject: Infant Formula Quality Control 
Procedures—Revision—({0910-0179) 

Respondents: Businesses or other for- 
profit 

Subject: Notices of Availability of 
Sample Electronic Product— 
Revision—{0910-0048) 

Respondents: Businesses or other for- 
profit; Small businesses or 
organizations 

Subject: Citizen Petition—Extension— 

_ (0910-0183) 

Respondents: Individuals or households; 
State or local governments; 
Businesses or other for-profit; Non- 
profit institutions; Small businesses or 
organizations 

Subject: Filing of Objections and 
Requests for a Hearing on a 
Regulation or Order—NEW 

Respondents: Businesses or other for- 
profit; Small businesses or 
organizations 

Subject: Medical Device and Laboratory 
Product Problem Reporting Program— 
Reinstatement—{0910-0143) 

Respondents: Individuals or households 

Subject: Medical Device Reporting— 
Reinstatement—(0910-0201) 

Respondents: Medical Device 
Manufacturers 


National Institutes of Health 


Subject: Cancer Prevention and Control 
Survey of the National Memberships 
of the Shrivers and the Daughters of 
Isis—NEW 

Respondents: Individuals or households 

Subject: Evaluation of a Consumer 
Education Project on Diet and Cancer 
(Giant Food, Inc.}—New 

Respondents: Individuals or households 


Alcohol, Drug Abuse and Mental Health 

Administration 

Subject: Evaluation of Acquired Immune 
Deficiency Syndrome Training 
Workshops—NEW 

Respondents: Individuals or households 


Office of the Assistant Secretary For 
Health 


Subject: 1988 National Health Interview 
Survey (Pretest)—NEW 

Respondents: Individuals or households 

OMB Desk Officer: Shannah Koss 


Office of the Secretary (OS) 


(Call Reports Clearance Office of 202- 
245-0509 for copies of package) 


Office of Inspector General 


Subject: Program Inspection of the 
Extent of Use and the Accuracy of 
Social Security Numbers by Agencies 
and Programs External to SSA—NEW 

Respondents: State or local 
governments; Businesses or other for- 
profit; Federal agencies or employees; 
Non-profit Institutions 

OMB Desk Officer: Judy Egan 

Social Security Administration (SSA) 

(Call Reports Clearance Officer on 301- 

594-5706 for copies of package) 

Subject: Field Test of Revised Social 
Security Administration Notices— 
NEW 

Respondents: Individuals or households 


Subject: Application for a Social 
Security Number Card (Original, 
Replacement or Correction}— 
Extension—(0960-0066) 

Respondents: Individuals or households 

OMB Desk Officer: Judy Egan. 

As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
Reports Clearance Officer, on one of the 
following numbers: 


PHS: 202-245-2100 
FDA: 202-245-2100 
SSA: 301-594-5706 
OS: 202-245-0509 


Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
D.C. 20503. Attn: (name of OMB Desk 
Officer). 


Dated: February 2, 1987. 
Barbara S. Wamsley, 


Acting Deputy Assistant Secretary for 
Management Analysis and Systems. 


[FR Doc. 87-2332 Filed 2-5-87; 8:45 am] 
BILLING CODE 4150-04-M 
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Food and Drug Administration 
[Docket No. 87N-0023] 


Drug Export; Tolectin® 600 (Tolmetin 
Sodium) Tablets, 600 Milligrams 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that McNeil Pharmaceutical has filed an 
application requesting approval for the 
export of the human drug “‘TOLECTIN ® 
600 (Tolmetin Sodium) Tablets, 600 
milligrams” to Canada. 

ADDRESS: Relevant information on this 
application may be directed to the 
Dockets Management Branch (HFA- 


305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857, and to the contact person 
identified below. Any future inquiries 
concerning the export of human drugs 
under the Drug Export Amendments Act 
of 1986 should also be directed to the 
contact person. 
FOR FURTHER INFORMATION CONTACT: 
Rudolf Apodaca, Center for Drugs and 
Biologics (HFN-310), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-295-8063. 
SUPPLEMENTARY INFORMATION: The Drug 
Export Amendments Act of 1986 (Pub. L. 
99-660) (section 802 of the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 382)) 
provides that FDA may approve 
applications for the export of drugs that 
are not currently approved in the United 
States. The approval process is 
governed by section 802(b) of the act. 
Section 802(b)(3)(B) of the act sets forth 
the requirements that must be met in an 
application for approval. Section 
802(b)(3)(C) of the act requires that the 
agency review the application within 30 
days of its filing to determine whether 
the requirements of section 802(b)(3)(B) 
have been satisfied. Section 802(b)(3){A) 
of the act requires that the agency 
publish a notice in the Federal Register 
within 10 days of the filing of an 
application for export to facilitate public 
participation in its review of the 
application. To meet this requirement, 
the agency is providing notice that 
McNeil Pharmaceutical, Spring House, 
PA 19477-0776, has filed an application 
requesting approval for the export of the 
human drug “TOLECTIN ® 600 (Tolmetin 
Sodium) Tablets, 600 milligrams” to 
Canada. The application was received 
and filed in the Center for Drugs and 
Biologics on January 13, 1987, which 
shall be considered the filing date for 
purposes of the act. 

Interested persons may submit 
relevant information on the application 


to the Dockets Management Branch 
(address above) in two copies (except 
that individuals may submit single 
copies) and identified with the docket 
number found in brackets in the heading 
of this document. These submissions 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 

The agency encourages any person 
who submits relevant information on the 
application to do so by February 17, 
1987, and to provide an additional copy 
of the submission directly to the contact 
person identified above, to facilitate 
consideration of the information during 
the 30-day review period. 


Dated: February 2, 1987. 
John M Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
[FR Doc. 87-2466 Filed 2-5-87; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 84P-0346] 


Advisory Committee; Establishment 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) announces the 
establishment by the Commissioner of 
Food and Drugs of the Ad Hoc Public 
Advisory Committee to Review the 
Denial of Premarket Approval for 
Surgical Simplex™ P Antibiotic Bone 
Cement. 

DATES: Effective February 2, 1987. 
Authority for the committee being 
established will end on February 2, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Timothy C. Sottek, Office of Health 
Affairs (HF Y-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: Under 
the Federal Advisory Committee Act of 
October 6, 1972 (Pub. L. 92-463), section 
515(g)(2) of the Federal Food, Drug, and 
Cosmetic Act (the act) 21 U.S.C. 
360e(g)(2)), and § 14.40(b) of FDA’s 
regulations governing public hearings 
before a public advisory committee (21 
CFR 14.40{b)), FDA announces the 
establishment by the Commissioner of 
Food and Drugs of the Ad Hoc Public 
Advisory Committee to Review the 
Denial of Premarket Approval for 
Surgical Simplex™ P Antibiotic Bone 
Cement. In the Federal Register of May 
30, 1986 (51 FR 19610), FDA announces 
that it intended to refer Howmedica, 
Inc.’s, petition for review to such an ad 
hoc advisory committee established 
under section 515(g)(2) of the act. The 
committee will review the Center for 
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Devices and Radiological Health's 
decision under section 515(d)(1)(A)(ii) of 
the act (21 U.S.C. 360e(d)(1)(A)(ii)) to 
deny the premarket approval 
application (PMA) for Surgical 
Simplex™ P Antibiotic Bone Cement 
and will prepare a report and 
recommendation to the Commissioner of 
Food and Drugs with respect to the 
denial. 


FDA will announce in a future issue of 
the Federal Register, the date, time, and 
place for the hearing. 


Dated: February 2, 1987. 
Frank E. Young, 
Commissioner of Food and Drugs. 
[FR Doc. 87-2505 Filed 2-5-87; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 


Privacy Act of 1974; System of 
Records 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice of new system of 
records. 


SUMMARY: In accordance with the 
requirements of the Privacy Act of 1974, 
we are proposing to establish a new 
system of records, “Physical Therapists 
in Independent Practice (Individuals)” 
HHS/HCFA/HSQB No. 09-70-1511. We 
have provided background information 
about the proposed system in the 
“Supplementary Information” section 
below. Although the Privacy Act 
requires only that the portion of the 
system which describes the routine uses 
of the system be published for comment, 
HCFA invites comment on all portions 
of this notice. Please note that 
comments with respect to routine uses 
must be received by 30 days after. 
publication in the Federal Register. 


partes: HCFA filed a new system report 
with the Speaker of the House, the 
President of the Senate, and the 
Administrator, Office of Information and 
Regulatory Affairs, Executive Office of 
Management and Budget (EOMB) on 
February 3, 1987. The new system of 
records, including routine uses, will 
become effective April 6, 1987, unless 
HCFA receives comments which would 
convince us to make a contrary 
determination. 

ADDRESS: The public should address 
comments to Richard A. DeMeo, Privacy 
Act Officer, Office of Management and 
Budget, Health Care Financing 
Administration, Room G-A-1 ELR, 6325 
Security Boulevard, Baltimore, 
Maryland 21207. Comments received 





will be available for inspection at this 
location. 

FOR FURTHER INFORMATION CONTACT: 
Michael Moran, Health Standards and 
Quality Bureau, Health Care Financing 
Administration, Room 2-D-2 Meadows 
East Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207. Telephone 
301-594-7902. 

SUPPLEMENTARY INFORMATION: HCFA 
proposes to initiate a new system of 
records collecting data under the 
authority of section 1861 x(p) and 1864 
of the Social Security Act (42 U.S.C. 1395 
x(p) and 1395 aa). These provisions 
allow HCFA to collect, record, store and 
reference necessary certification data on 
individual physical therapists in 
independent practic (PTIP). 

The Privacy Act permits us to disclose 
information without the consent of the 
individual for “routine uses”—that is, 
disclosures for purposes that are 
compatible with the purpose for which 
we collected the information. The 
proposed routine uses in the new system 
meet the compatibility criteria since the 
data is collected to provide information 
of physical therapists relating to the 
quality, quantity and availability of 
health care related services in the 
United States for which HCFA is 
responsible. We anticipate that 
disclosures under the routine uses will 
not result in any unwarranted adverse 
effect on personal privacy. 


Dated: January 30, 1987. 
William L. Roper, 


Administrator, Health Care Financing 
Administration. 


09-70-1511 


SYSTEM NAME 
HHS/HCFA/HSQB 
Physical Therapists In Independent 
Practice (Individuals). 


SECURITY CLASSIFICATION 
None. 


SYSTEM LOCATION 

HCFA Data Center in Central Office 
at Lyons Building 7131 Rutherford Rd. 
Baltimore, Maryland and DHHS ten 
Regional Offices (See Appendix A). 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM 

Physical Therapists in Independent 
Practice (PTIPs) who furnish outpatient 
physical therapy services and who have 
an individual practitioner status as 
approved under 42 CFR 405.1731. 


CATEGORIES OF RECORDS IN THE SYSTEM 

The system contains information 
about a therapist's name, identification 
number, address and survey and 
certification information. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM 

Section 1861(p) and 1864 of the Social 
Security Act (42 U.S.C. 1395 x(p) and 
1395(aa) Implementing regulation: 42 
CFR 405.1730—405.1737. 


PURPOSE OF THE SYSTEM: 

To provide information of PTIPs as to 
the quality, quantity and availability of 
health care related services in the 
United States rendered by PTIPs. It 
serves as a unique source of program 
related and health management 
information on all PTIPs in the nation 
who participate in the Medicare/ 
Medicaid programs. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND PURPOSES OF SUCH USES: 
Disclosures may be made: 

1. To providers and suppliers of 
services (and their authorized billing 
agents) directly or dealing through fiscal 
intermediaries or carriers, for 
administration of provisions of title 
XVIII and title XIX. 

2. To the private sector in the health 
care industry requesting information 
generally relating to PTIPs without 
disclosing the identity of any individuals 
and as approved by HCFA that 
disclosure is compatible with the 
purpose for which the records were 
collected. 

3. To a contractor for the purpose of 
collating, analyzing, aggregating or 
otherwise refining or processing records 
in this system or for developing, 
modifying and/or manipulating ADP 
software. Data would also be disclosed 
to contractors incidental to consultation, 
programming, operation, user 
assistance, or maintenance for ADP or 
telecommunications sytems containing 
or supporting records in the system. 

4. To a congressional office from the 
record of an individual in response to an 
inquiry from the congressional office at 
the request of that individual. 

5. To a beneficiary who has the need 
to know the quality of care rendered by 
a particular PTIP. 

6. To other government agencies 
requesting information generally relating 
to PTIPs without disclosing the identity 
of any individuals and as approved by 
HCFA that disclosure is compatible with 
the purpose for which the records were 
collected. 

7. To the Department of Justice, to a 
court or other tribunal, or to another 
party before such tribunal, when 

(a) HHS, or any component thereof; or 

(b) Any HHS employee in his or her 
official capacity; or 

(c) Any HHS employee in his or her 
individual capacity where the 
Department of Justice (or HHS, where it 
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is authorized to do so) has agreed to 
represent the employee; or 

(d) The United States or any agency 
thereof where HHS determines that the 
litigation is likely to affect HHS or any 
of its components, is a party to litigation 
or has an interest in such litigation, and 
HHS determines that the use of such 
records by the Department of- Justice, the 
tribunal, or the other party is relevant 
and necessary to the litigation and 
would help in the effective 
representation of the governmental 
party, provided, however, that in each 
case, HHS determines that such 
disclosure is compatible with the 
purpose for which the records were 
collected. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM 


Storage: Paper, magnetic tape and 
direct access storage device. 

Retrievability: Information will be 
retrieved by the PTIP’s identification 
number, name, address or survey and 
certification information. 

Safeguards: 

a. Authorized Users: Only agency 
employees and contractor personnel 
whose duties require the use of 
information in the system. In addition, 
such agency employees and contractor 
personnel are advised that the 
information is confidential and of 
criminal sanctions for unauthorized 
disclosure of information. 

b. Physical Safeguards: Records are 
stored in locked files or secured areas. 
Computer terminals are in secured 
areas. 

c. Procedural Safeguards: Employees 
who maintain records in-the system are 
instructed to grant regular access only tu 
authorized users. Data stored in 
computers are accessed through the use 
of passwords known only to authorized 
personnel. 

Contractors who maintain records in 
this system are instructed to make no 
further disclosure of the records except 
as authorized by the system manager 
and permitted by the Privacy Act. 
Privacy Act language is included in 
contracts related to this system. 

d. Implementation guidelines: 
Safeguards implemented in accordance 
with all guidelines required by the 
Department of Health and Human 
Services. Safeguards for automated 
records have been established in 
accordance with the Department of 
HHS’ Automated Data Processing 
Manual, “Part 6, ADP System Security.” 

Retention and Disposal: Paper copies 
of the records are maintained in a 
secure storage area with identifiers. 
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Purging of paper copies occurs three 
years from the last completed survey. 
Computerized records are maintained 
for a period of the last four surveys. 


System Manager(s) and Address: 
Director, Division of Data and Program 
Analysis, Health Standards and Quality 
Bureau, Health Care Financing 
Administration, 2~-D-2 Meadows East 
Building, 6325 Security Boulevard, 
Baltimore, Maryland 21207. 

Notification Procedure: To determine 
if a record exists, write to the system 
manager at the address indicated above 
and specify name or identification 
number. 

Record Access Procedures: Same as 
notification procedure. Requestors 
should also reasonably specify the 
record contents being sought. (These 
procedures are in accordance with 
Departmental Regulations (45 CFR 
5b.5(a)(2).) 

Contesting Record Procedures: 
Contact the System Manager named 
above, and reasonably identify the 
record(s) and specify the information to 
be contested. State the reason for 
contesting it (e.g., why it is inaccurate, 
irrelevant, incomplete, or not current). 
(These procedures are in accordance 
with Departmental Regulations (45 CFR 
5b.7).) 

Record Source Categories: Sources of 
information contained in this record 
system include data collected from 
PTIPs with an individual practitioner 
status as surveyed and collected by the 
State agency and transmitted to the 
regional office and Baltimore. 

Systems Exempted From Certain 
Provisions of the Act: None. 


Appendix A—Regional Office Addresses 


BOSTON REGION—Connecticut, Maine, 
Massachusetts, New Hampshire, Rhode 
Island, Vermont 


Room 1309 
JFK Federal Building 
Boston, Massachusetts 02203 


NEW YORK REGION—New Jersey, New 
York, Pureto Rico, Virgin Islands 


Room 3811 
26 Federal Plaza 
New York, New York 10278 


PHILADELPHIA REGION—Delaware, 
District of Columbia, Maryland, 
Pennsylvania, Virginia, West Virginia 


3535 Market Street 
P.O, Box 7760 
Philadelphia, Pennsylvania 19101 


ATLANTA REGION—Alabama, Florida, 
Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina, Tennessee 


Suite 701 


101 Marietta Tower 
Atlanta, Georgia 30323 


CHICAGO REGION—Illinois, Indiana, 
Michigan, Minnesota, Ohio, Wisconsin 
Suite A-835 

175 W. Jackson Boulevard 

Chicago; Illinois 60604 


DALLAS REGION—Arkansas, Louisiana, 
New Mexico, Oklahoma, Texas 

Room 2400 

1200 Main Tower Building 

Dallas, Texas 75202 


KANSAS CITY REGION—Iowa, Kansas, 
Missouri, Nebraska 

New Federal Office Building 

Room 235 

601 East 12th Street 

Kansas City, Missouri 64106 


DENVER REGION—Colorado, Montana, 
North Dakota, South Dakota, Utah, Wyoming 
Federal Building 

Room 574 

1961 Stout Street 

Denver, Colorado 80294 


SAN FRANCISCO REGION—American 
Samoa, Arizona, California, Guam, Hawaii, 
Nevada 

14th Floor 

100 Van Ness Avenue 

San Francisco, California 94102 


SEATTLE REGION—Alaska, Idaho, Oregon, 
Washington 
Mail Stop 502 


2901 Third Avenue 
Seattle, Washington 98121. — 


[FR Doc, 87-2467 Filed 2-5-87; 8:45 am] 
BILLING CODE 4120-03-M 


[10A-006-N] 


Task Force on Technology-Dependent 
Children; Meeting 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Notice of public meeting. 


sumMARY: In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act (Pub. L. 92-463), this 
notice announces a meeting of the Task 
Force on Technology-Dependent 
Children. 

DATES: The meeting will be held on 
March 5, 1987 from 9:00 a.m. to 4:30 p.m., 
and on March 6, 1987 from 9:00 a.m. to 
1:30 a.m., p.s.t. The meeting will be open 
to the public. 

ADDRESS: The meeting will be held at 
the Torrance Marriott, 3635 Fashion 
Way, Torrance, California 90510-03- 
4897. 

FOR FURTHER INFORMATION CONTACT: 
Bill Pickens, Executive Director, Task 
Force on Technology-Dependent 
Children, Health Care Financing 
Administration, 330 Independence 
Avenue SW., Washington, DC 20201. 
Telephone (202) 245-0070. 


SUPPLEMENTARY INFORMATION: 


Purpose 


The Task Force on Technology- 
Dependent Children, established under 
section 9520 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985 (Pub. L. 99-272), will investigate 
alternatives to institutional care for 
technology-dependent children. 
Technology-dependent children are 
those whose chronic conditions make 
them dependent on the continuing use of 
medical technology. 

The Task Force is responsible for 
reporting to the Secretary of Health and 
Human Services, the Administrator of 
the Health Care Financing 
Administration (HCFA), and the 
Congress concerning alternatives to 
institutional care for technology- 
dependent children. The Task Force is’ 
responsible for developing 
recommendations designed to: (1) 
Identify barriers that prevent the 
provision of appropriate care in a home 
or community setting in order to meet 
the special needs of technology- 
dependent children; and (2) recommend 
changes in the provision and financing 
of health care in both private and public 
health care programs (including 
appropriate joint public-private 
initiatives) so as to provide home and 
community-based alternatives to the 
institutionalization of technology- 
dependent children. 

To the extent that time and resources 
permit, the Task Force may develop 
recommendations that would address 
additional technology-dependent 
children concerns. The Task Force will 
address fully the two specified goals 
before it takes up any other questions. 
The Task Force recommendations are 
intended to be used only at the option of 
the Department of Health and Human 
Services and the Congress. 


Agenda 


Agenda items for the meeting will 
include Task Force definitions for 
technology-dependent children, 
appropriate care, case management, 
population, and standards of care. 
Report outline and structure will also be 
discussed. Presentations from invited 
experts in the fields of private insurance 
and technology-dependent children will 
focus on access, limits, innovations and 
the role of State and Federal regulations 
in achieving change. 

The public is invited to present 
testimony to the Task Force. Those 
desiring to present testimony should 
contact the Task Force by February. 20. 

Agenda items are subject to change as 
priorities dictate. 





(Pub. L. 92-463, as amended (5 U.S.C. App. 1); 
sec. 9520 of Pub. L. 99-272 (42 U.S.C. 1396a 
note); 45 CFR Part 11) 

Dated: January 30, 1987. 
William L. Roper, 
Administrator, Health Care Financing 
Administration. 
[FR Doc. 87-2535 Filed 2-5-87; 8:45 am] 
BILLING CODE 4120-01-M 


Office of Human Development 
Services 


Federal Council on the Aging; Meeting 


Agency Holding the Meeting: Federal 
Council on the Aging. 

Time and Date: Meeting begins at 9:30 
AM and ends at 5:00 PM on Wednesday, 
February 18, 1987 and begins at 9:30 AM 
and ends at 3:00 PM on Thursday, 
February 19, 1987. 

Place: On Wednesday, February 18 
from 9:30 to 1:30 p.m., Department of 
Health and Human Services, Room 4273 
HHS North Building, 330 Independence 
Avenue, SW., Washington, DC 20201, 
and from 2:00 to 5:00 p.m., HOB, Room 
(To be announced), Washington, DC 
20201. On Thursday, February 19, 
Department of Health and Human 
Services, OIG Conference Room, 5542 
(Fifth Floor), 330 Independence Avenue, 
SW., Washington, DC 20201. 

Status: Meeting is open to the public. 

Contact Persons: Pete Conroy, Room . 
4243, HHS North Building, 245-2451. 

The Federal Council on the Aging was 
established by the 1973 Amendments to 
the Older Americans Act of 1965 (Pub. L. 
93029, 42 U.S.C. 3015) for the purpose. of 
advising the President, the Secretary of 
Health and Human Services, the 
Commissioner on Aging and the 
Congress on matters relating to the 
special needs of older Americans. 

Notice is hereby given pursuant to the 
Federal Advisory Committee Act (Pub. 
L. 92-453, 5 U.S.C. App. 1, Sec. 10, 1976) 
that the Council will hold a meeting on 
February 18 and 19, 1987 from 9:30 AM- 
5:00 PM and from 9:30 AM-3:00 PM 
respectively. On February 18, the 
morning session will be held in Room 
4273 HHS-North Building, and moved to 
HOB, Room (To be announced) in the 
afternoon. On February 19 the meeting 
will be held in Room 5542 in the Health 
& Human Services North Building, 330 
Independence Avenue, SW., 
Washington, DC. 20201. 

The agenda will include: a forum on 
the Housing and Living Arrangement 
Options for Noninstitutionalized Older 
Americans in conjunction with 
Department of Housing and Urban 
Development and the Housing 
Subcommittee of the House Select 


Committee on Aging; an update on the 
Administration on Aging programs by 
Commissioner, Carol Fraser Fisk; an 
outline of ACTION senior programs by 
Director, Donna M. Alvarado; a briefing 
on the closed captioned TV 
programming for hearing deficient 
individuals by Georgianna Fletcher, 
National Captioning Institute, Inc., and a 
briefing on the activities of the 
American International Association on 
Aging. In addition, a substantial amount 
of time will be devoted to FCoA 
committee meetings and reports. 

Dated: February 2, 1987. 
Ingrid Azvedo, 
Chairperson, Federal Council on the Aging. 
[FR Doc. 87-2471 Filed 2-5-87; 8:45 am] 
BILLING CODE 4130-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. N-87-1673] 


Submission of Proposed information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information — 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESS: Interested persons are invited 
to submit comments regarding this 
proposal. Comments should refer to the 
proposal by name and should be sent to: 
Robert Fishman, OMB Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street SW., 
Washington, DC 20410, telephone (202) 
755-6050. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
described below for the collection of 
information to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

This Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information;; (3) the agency form 
number, if applicable; (4) how frequently 
information submissions will be 
required; (5) what members of the public 
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will be affected by the proposal; (6) an 
estimate of the total number of hours 
needed to prepare the information 
submission; (7) whether the proposal is 
new or an extension or reinstatement of 
an information collection requirement; 
and (8) the names and telephone 
numbers of an agency official familar 
with the proposal and of the OMB Desk 
Officer for the Department. 

Copies of the proposed forms and 
other available documents submitted to 
OMB may be obtained from David S. 
Cristy, Reports Management Officer for 
the Department. His address and 
telephone number are listed above. 
Comments regarding the proposal 
should be sent to the OMB Desk Officer 
at the address listed above. 

The proposed information collection 
requirement is described as follows: 


Proposal 


Report on Program Activity—Section 8 
Moderate Rehabilitation Program 


Office: Housing 

Form Number: HUD-52686 

Frequency of Submission: Semi-annually 

Affected Public: State or Local 
Governments 

Estimated Burden Hours: 1,000 

Status: Reinstatement 

Contact: Alfonso M. Bell, HUD, (202) 
755-6887; Robert Fishman, OMB, (202) 
395-6880 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 


Department of Housing and Urban 
Development Act 42:U.S.C. 3535(d) 


Dated: January 13, 1987. 


Proposal 


American Housing Survey—1987 
National Sample 


Office: Policy Development and 
Research 

Form Number: AHS-—21, 22, 23, 26, 27, 
and 28 

Frequency of Submission: Biennially 

Affected Public: Individuals or 
Households 

Estimated Burden Hours: 28,176 

Status: New 

Contact: Duane T. McGough, HUD, (202) 
755-5060; Arthur E. Young, Census, 
(301) 763-2863; Robert Fishman, OMB, 
(202) 395-6880 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 


Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 


Dated: January 13, 1987. 
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Proposal 


Notification of Extension of Contract 
Time and Assessment of Liquidated 
Damages 


Office: Public and Indian Housing 

Form Number: None 

Frequency of Submission: On Occasion 

Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 80 

Status: Extension 

Contact: William C. Thorson, HUD, (202) 
755-6460; Robert Fishman, OMB, (202) 
395-6880 ; 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 


Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 


Dated: January 13, 1987. 


Proposal 
Requisition for Funds—Advance Loans 


Office: Public and Indian Housing 

Form Number: HUD-5402 

Frequency of Submission: On Occasion 

Affected Public: State or Local 
Governments and Non-Profit 
Institutions 

Estimated Burden Hours: 9,000 

Status: Extension 

Contact: George C. Davis, HUD, (202) 
755-7920; Robert Fishman, OMB, (202) 
395-6880 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 


Department of Housing and Urban 
Development Act, 42 U.S.C. 3535{d). 


Dated: January 15, 1987. 


Proposal 


Property Disposition Handbook 4310.5, 
One-to-Four Family Properties 


Office: Housing 

Form Number: HUD-9516, 9516A, 9531, 
9540, 9543, 9543A, 9544, 9545, 9551, 
and 9200W 

Frequency of Submission: On Occasion 

Affected Public: Individuals or 
Households, Businesses or Other For- 
Profit, and Small Businesses or 
Organizations 

Estimated Burden Hours: 185,950 

Status: Reinstatement 

Contact: Joseph C. Bates, HUD, (202) 
755-5740; Robert Fishman, OMB, (202) 
395-6880 
Authority: Sec. 3507 of the Paperwork 

Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 


Department of Housing and Urban 
Development Act 42 U.S.C. 3535(d). 


Dated: January 13, 1987. 


Proposal 


Monthly Survey of Private Mortgage 
Insurance Activity 


Office: Housing 
Form Number: HUD-9040 
Frequency of Submission: Monthly 
Affected Public: Businesses or Other 
For-Profit and Federal Agencies or 
Employees 
Estimated Burden Hours: 13 
Status: New 
Contact: Jane A. McKnight, HUD, (202) 
755-7270; Robert Fishman, OMB, (202) 
395-6880 
Authority: Sec. 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Sec. 7(d) of the 
Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 
Dated: January 8, 1987. 
John T. Murphy, 
Director, Information Policy and Management 
Division. 
[FR Doc. 87-2555 Filed 2-5-87; 8:45 am] 
BILLING CODE 4210-01-M 


[Docket No. D-87-831; FR-2325] 


Office of the Manager; New Orleans 
Office; Designation 


AGENCY: Department of Housing and 
Urban Development. 

ACTION: Designation of line of 
succession. 


SUMMARY: The Manager is designating 
officials who may serve as Acting 
Manager during the absence of, or 
vacancy in the position of, the Manager. 
EFFECTIVE DATE: This designation is 
effective March 10, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Ann B. Hallan, Director, Management 
and Budget Division, Office of 
Administration, Fort Worth Regional 
Office, Department of Housing and 
Urban Development, 1600 
Throckmorton, P.O. Box 2905, Fort 
Worth, Texas 76113-2905, Telephone 
(817) 885-5451 (not a toll-free number). 


Designation 


Each of the officials appointed to the 
following positions is designated to 
serve as Acting Manager during the 
absence, disability, or vacancy in the 
position of the Manager, with all the 
powers, functions, and duties 
redelegated or assigned to the Manager: 
Provided that no official is authorized to 
serve as Acting Manager unless all 
preceding listed officials in this 
designation are unavailable to act by 
reason of absence, disability, or vacancy 
in the position: 

1. Deputy Manager 
2. Chief Counsel 
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3. Director of Housing Development 

4. Director of Housing Management 

5. Director of Community Planning and 
Development Division 

6. Director of Fair Housing and Equal 
Opportunity 
Dated: December 30, 1986. 

Sam R. Moseley, 

Regional Administrator—Regional Housing 

Commissioner, Region VI. 

[FR Doc. 87-2556 Filed 2-5-87; 8:45 am] 

BILLING CODE 4210-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


Three Affiliated Tribes of the Fort 
Berthold Reservation, North Dakota; 
Use and Distribution of Liquor 
Ordinance 


January 21, 1987. 


This Notice is published in 
accordance with authority delegated by 
the Secretary of the Interior to the 
Assistant Secretary—Indian Affairs by 
209 DM 8, and in accordance with the 
Act of August 15, 1953, 67 Stat. 586, 18 
U.S.C. 1161. I certify that Resolution No. 
86-212-C enacting the “Three Affiliated 
Tribes of the Fort Berthold Reservation 
Alcoholic Beverages-Control Law” was 
duly adopted by the Three Affiliated 
Tribes’ Business Council on October 8, 
1986. The ordinance provides for the 
distribution of alcoholic beverages in 
the area of Indian country under the 
jurisdiction of the Three Affiliated 
Tribes of the Fort Berthold Reservation 
and repeals the previous Resolution and 
Ordinance which were published in the 
Federal Register on February 10, 1956, 21 
FR 1076. The ordinance reads as follows: 
Ross O. Swimmer, 

Assistant Secretary—Indian Affairs. 


Resolution No. 86-212-C 


Whereas, this Nation having accepted 
the Indian Reorganization Act of June 
18, 1934, and the authority under said 
Act; and 

Whereas, the Three Affiliated Tribes 
of the Fort Berthold Indian Reservation 
is organized under Constitution and 
Bylaws adopted by the Tribal people on 
May 15, 1936; and approved by the 
Secretary of the Interior June 29, 1936; 
and 

Whereas, the Constitution of the 
Three Affiliated Tribes authorizes and 
empowers the Tribal Business Council 
to engage in activities on behalf of, and 
in the interest of, the welfare and benefit 
of all residents of the Fort Berthold 
Reservation; and 
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Whereas, Article VI, section 3 of the 
Constitution of the Three Affiliated 
Tribes specifically authorizes. and 
empowers the Tribal Business Council 
to exercise all necessary sovereign 
powers for the purpose of enforcing the 
jurisdication granted to the Tribal 
Council by the people in Article I of the 
Constitution; and 

Whereas, Article I of the Constitution 
expressly provides that the jurisdication 
of the Three Affiliated Tribes shall 
extend to all persons and all lands, 
including lands held in fee, within the 
exterior boundaries of the Fort Berthold 
Reservation; and 

Whereas, 18 U.S.C. 1161 provides that 
the Three Affiliated Tribes may adopt 
an ordinance that regulates the 
introduction, use and sale of liquor of 
the Fort Berthold Indian Reservation; 
and 

Whereas, the Tribal Business Council 
recognizes the adverse social and 
economic effects and costs inflicted by 
the use of alcoholic beverages by the 
residents of the Fort Berthold Indian 
Reservation; and 

Whereas, the introduction, sale, and 
use of alcoholic beverages within the 
exterior boundaries of the Fort Berthold 
Indian Reservation has substantial 
impacts on the social, economic, and 
health values of the residents of the Fort 
Berthold Indian Reservation; and 

Whereas, the Tribal Business Council 
has chosen to regulate the introduction, 
sale and use of alcoholic beverages 
herein in order to protect the health, 
welfare, and social standards of the 
residents of the Fort Berthold Indian 
Reservation; and 

Now, therefore, be it resolved, that the 
Three Affiliated Tribes’ Business 
Council adopts the Three Affiliated 
Tribes’ Liquor Control Ordinance. 

Now, therefore, be it further resolved, 
that the Secretary of the Tribal Council 
is hereby directed to submit this 
Ordinance to the Secretary of the 
Interior for publication. in the Federal 
Register as required by law. 


Certification 


I, the undersigned, as Secretary of the 
Tribal Business Council of the Three 
Affiliated Tribes of the Fort Berthold 
Reservation, hereby certify that the 
Tribal Business Council is composed of 
11 members of whom 7 constitute a 
quorum, 7 were present at a Special 
Meeting thereof duly called, noticed, 
convened, and held on the 8th day of 
October, 1986; that the foregoing 
Resolution was duly adopted at such 
Meeting by the affirmative vote of 7 
members, 0 members opposed, 0 
members abstained, 0 members not 


voting, and that said Resolution has not 
been rescinded or amended in any way. 
John Charging, 

Secretary, Tribal Business Council. 


Attest: 
Alyce Spotted Bear, 
Chairman, Tribal Business Council. 


THREE AFFILIATED TRIBES ALCOHOLIC 
BEVERAGES CONTROL LAW 

Chapter I. General Provisions 

Section 1. Definitions 

In this Ordinance, (1) “Alcohol” shall mean 
neutral spirits distilled at or above 190° proof, 
whether or not such product is subsequently 
reduced, for nonindustrial use. 

(2) “Alcoholic beverages” shall mean any 
liquid suitable for drinking by human beings, 
which contains one-half of one percent or 
more of alcohol by volume. 

(3) “Beer” shall mean any malt beverage 
containing more than one-half of one percent 
of alcohol by volume. 

(4) “Distilled spirits” shall mean any 
alcoholic beverage that is not beer, wine, 
sparkling wine or alcohol. 

{5) “Licensed premises” means the 
premises on which beer, liquor, or alcoholic 
beverages are normally sold or dispensed 
and shall be delineated by diagram or 
blueprint which shall be included with the 
license application or the license renewal 
application. 

(6) “Liquor” shall mean any alcoholic 
beverage except beer. 

(7) “On-Sale” shall mean the sale of any 
alcoholic beverage for consumption only 
upon the premises where sold. 

(8) “Off-Sale” shall mean the sale of any 
alcoholic beverage for consumption off the 
premises where sold. 

(9) “Sale” shall mean the transfer of bottled 
or canned alcoholic beverage for currency 
exchange of title to such alcoholic beverages. 

(10) “Sparkling wine” shall mean wine 
made effervescent with carbon dioxide. 

(11) “Transport” shall mean the 
introduction of alcoholic beverage onto the 
Fort Berthold Reservation by any means of 
conveyance for the purpose of sale, or 
distribution, to any licensed retailer. 

(12) “Tribal Council” shall mean the 
governing body of the Three Affiliated Tribes. 

(13) “Wine” shall mean the alcoholic 
beverage obtained by fermentation of 
agricultural products containing natural or 
added sugar or such beverage fortified with 
brandy and containing not more than twenty- 
four percent alcohol by volume. 

(14) The terms, “the provisions of this 
Ordinance” as provided in this Ordinance, or 
similar terms, shall include all rules and 
regulations established by the Tribal Legal 
Department, and approved by Council, to aid 
in the administration or enforcement of this 
Ordinance. 


Section 2. Public Policy Declared 


This Ordinance shall be cited as the “Three 
Affiliated Tribes Alcoholic Beverages Control 
Law” and, pursuant to the constitutional and 
inherent sovereignty of the Three Affiliated 
Tribes, shall be deemed an exercise of the 
Tribes’ powers for the purpose of protecting 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


the welfare, health, peace, morals and safety 
of all people residing on the Fort Berthold 
Reservation. All the provisions of this 
Ordinance shall be liberally construed to 
accomplish the above declared purpose. It is 
the Three Affiliated Tribes’ declared intent in 
enacting this Ordinance to prohibit all traffic 
in liquor on the Fort Berthold Indian 
Reservation except to the extent allowed and 
permitted under the express terms of this 
Ordinance. 


Section 3. Exceptions 


Nothing contained in this title shall be 
construed to apply to the following articles, 
when they are unfit for beverages purposes: 

(1) Denatured alcohol produced and used 
pursuant to acts of Congress, and the 
regulations thereunder; 

(2) Patent, propriety, medical, 
pharmaceutical, antiseptic, and toilet 
preparations; 

(3) Flavoring extracts, syrups, and food 
products; nor to the manufacture or sale of 
said articles containing alcohol. This title 
shall not apply to wines delivered to priests, 
rabbis, and ministers for sacramental use. 


Section 4. General Prohibition 


It shall be unlawful to manufacture for sale, 
sell, offer, or keep for sale, or transport 
alcoholic beverages on the Fort Berthold 
Reservation except upon the terms, 
conditions, limitations, and restrictions 
specified in this Ordinance. 


Chapter II. Retail Licensing 
Section 1. Tribal Retail License Required 


No person shall engage in the sale of 
alcoholic beverages at retail without first 
securing an appropriate license from the 
Three Affiliated Tribes as provided herein. 


Section 2. Qualifications for License 


No retail license shall be issued to any 
person unless the applicant shall file a sworn 
application, accompanied by the required fee, 
showing the following qualifications: 

(1) The applicant, other than corporate, 
must be a legal resident of the United States 
and a resident of the Fort Berthold Indian 
Reservation and be a person of good moral 
character. 

(2) If the applicant is a corporation then the 
manager of the licensed premises and its 
officers, directors and stockholders must be 
legal residents of the United States and 
persons of good moral character. Corporate 
applicants must also be properly registered 


- with the Three Affiliated Tribes as entitled to 


do business on the Fort Berthold Reservation. 

(3) The applicant or manager must not have 
been convicted of an offense determined by 
the Tribes to have a direct bearing upon an 
applicant's or manager's ability to serve the 
reservation public as an alcoholic beverage 
retailer. 

(4) The tribes may also require the 
applicant to set forth such other information 
in this application as is necessary to enable 
them to determine if a license should be 
granted. 
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Section. 3. License Fees 


The fee for an annual on and off sale liquor 


license shall be set by tribal resolution at not 

less than two hundred dollars nor more than 

two thousand and one hundred dollars. The 

fee for an annual on and off sale beer license 

shall be set by Tribal resolution at not less 

— fifty dollars nor more than six hundred 
ollars. 


Section.4. Special Permit Authorized 
The Three Affiliated: Tribes may by special 

permit authorize an.on:sale, off sale, or on or 
off sale alcoholic beverage licensee to:engage 
in the sale of alcoholic beverages at special 

. events on licensed premises as may be 
designated by the permit..A fee for the 
special permit may be set by resolution at not 
more tham twenty-five dollars: The permit 
shall not be valid: for a period greater than 
three consecutive days. 


Section 5. Disposal Prohibited on Certain 
Days 

No person shall.dispense or permit the 
consumption of alcoholic beverages on 
licensed premises after 1 a.m. on Sundays, 
before § a.m. on Mondays, or between the 
hours of 1 a.m. and 8 a.m. on.alf other days of 
the week; oron Memorial Day, Good Friday, 
Thanksgiving Day, Christmas Day, or after 6 
p.m. on Christman Eve, or between the hours 
of 1 a.m. and‘8 p.m. on the day of any Tribal 
special, primary, or- general election. 


Section 6. Prohibitions as to Persons Under 
Twenty-One Years of Age 


No licensee shall dispense alcoholic 
beverages to.a person under twenty-one 
years of age or permit such person to remain 
on the licensed premises while alcoholic 
beverages are being sold or displayed. Any 
person under twenty-one years of age may 
remain in a. restaurant where alcoholic 
beverages are being sold if the restaurant is 
separated from the room in which.alcoholic 
beverages are opened or mixed, if gross sales 
of food-are at least equal to-gross sales of 
alcoholic beverages which are consumed in 
the dining area or if (1) employed by. the 
restaurant as a food waiter, food waitress, 
busboy, or busgirl under the direct 
supervision of a person twenty-one or more 
years of age, and not engaged in the sale, 
dispensing, delivery, or consumption of 
alcoholic: beverages, or (2).if the person is a 
law enforcement officer entering the premises 
in the performance of official duty. Any 
establishment where alcoholic. beverages are 
sold may employ persons from eighteen to 
twenty-one years of age to work in the 
capacity of musicians under the direct 
supervision of a person over twenty-one 
years of age. 


Chapter III. Wholesale Licensing 
Section 1. Tribal’ Wholesale License 


No person shall engage in the sale of 
alcoholic beverages at wholesale without 
first securing an appropriate license from. the 
Three Affiliated Tribes as provided herein. 
Such a license shall allow sale only. to 
licensed retailers. 


Section 2. Qualifications for License 


No such license shall be issued: unless the 
applicant shall file a sworn application, 


accompanied. by the required fee,, showing 
the following qualifications: 

(1} Applicant.other than corporate must be 
a legal resident of the United States and a 
persorr of good moral character. If the 
applicant is a corporation, the manager of the 
licensed’ premises must be a citizen of the 
United States and a person of good moral 
character, and the officers, directors and 
stockholders must be legal residents of the 
United States and persons. of good moral 
character. Corporate.applicants must also be 
registered with the Three Affiliated Tribes as 
entitled to do business on the Fort Berthold 
Reservation. 

(2) The Tribal Council may require the 
applicant to set forth such other information 
as is necessary to-enable it to determine if a 
license should be granted. 


Section 3. License Fees 


The fee for an annual wholesale license 
shall be set. by tribal. resolution at not less 
than two hundred dollars.nor‘more than one 
thousand and one hundred dollars. 


Chapter IV. Transpert Licensing 
Section 1. Tribal Transport License Required 


No person shall engage in the transport for 
sale, or distribution, to licensed retailers of 
alcoholic beverages or the Fort Berthold 
Reservation without first securing an 
appropriate license from the Three Affiliated 
Tribes as provided herein. Such a license 
shall allow the delivery, or distribution, of 


alcoholic: beverages only. to licensed. retailers. 


Section 2. Qualifications for License 


No such license shall be issued unless the 
applicant shall file a sworn application, 
accompanied by the required fee showing the 
following qualifications: 

(1) Applicant other than cooperate must be 
a legal resident of the United States and a 
person of good moral character. If the 
applicant is a corporation, the manager of the 
licensed premises must be a citizen of the 
United States and a person of good moral 
character, and the officers, directors:and 
stockholders must be legal residents of the 
United States and:persons of good. moral 
character: Corporate applicants: must also be 
registered with the Three Affiliated Tribes as 
entitled-to do business on the Fort Berthold 
Reservation. 

(2) The Tribal Council may require the 
applicant to set forth such other information 
as is necessary to enable it to determine if a 
license should be granted. 


Section 3. License Fees 


The fee for an annual transport license 
shall be set by tribal resolution at not less 
than two hundred dollars and no more than 
one thousand and one hundred dollars. 


Chapter V. Penalties. Imposed for Violations 
of Ordinance 


Section 1. General Penalties. 


Anyone violating this ordinance shall be 
subject to civil penalties and/or suspension 
or revocation of their tribal license according 
to a schedule of penalties established. by the 
Tribal Legal Department and approved for 
publication by the Tribal Council. 
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Section 2. Hearing on Alleged Violations 


Anyone having information that a person 
has violated: any. provisions. of. this: ordinance 
may file with the Tribal Legal Department an 
affidavit specifically setting forth such 
violation. Upor receipt of such affidavit, the 
Legal Department shal! set the matter for 
hearing not later than the next regular 
meeting of the Tribal Council. A copy of the 
affidavit and notice of hearing shall be 
mailed to the affected person by registered 
mail not less than five days before such 
hearing. A record of such hearings will be 
made by stenographic notes or by the use of 
an electronic recording device. The person 
shall have the right to be represented by 
counsel, question witnesses and examine the 
evidence against him. as well, to present 
evidence and witnesses in his own defense. 


Section 3: Suspension or Revocation. of 
License 


If after such hearing the Tribal. Council 
finds the violation.set forth in the. affidavit 
has. been proved by. the. evidence, an order 
shall be served on the licensee revoking or 
suspending his license-for a period of time 
and imposing such other civil penalties as are 
consistent with a policy established by the 
Tribal Legal Department and approved by 
Council. Such action may be appealed to the 
Tribal Court, except that the order revoking 
or suspending the license;.or imposing other 
penalties shall be: effective while the appeal 
is: pending. 


Section 4. Other Penalties 


The Tribal: Council may impose such other 
civil penalties, according to.a policy 
established by the Tribal Legal. Department 
and approved by Council, for any violation of 
this ordance including the failure to apply for 
or to possess the appropriate tribal license. 
Such tribal action imposing such penalties on 
any person may be-appealed to Tribal Court, 
except that the imposition of the penalties 
shall be effective while the appeal is pending. 


Section 5. Powers of Tribal Chairman 


The Tribal Chairman, or his designee, at a 
hearing under this Ordinance shall have the 
power to administer oaths and subpoena and 
examine witnesses. 


Section 6. Effect of Findings on Tribal Court 


The Tribal Court, in any matter heard on 
appeal under this ordinance, shall give 
substantial weight to the findings of fact 
made by the Tribal Council. 


Chapter VI. Miscellaneous Provisions 


Section 1. Agreement by Licensee to Grant 
Access for Inspection Purposes 


Every licensee under this Ordinance, as a 
condition of the grant of a tribal license, 
consents to the inspection of his premises, 
including all buildings, safes, cabinents, 
lockers and storerooms thereon. Such 
inspection shall be available upon. the 
demand of the Tribal Council. These 
inspections shall be conducted by a duly 
appointed designee: of the Tribal Council, or 
tribal or federal) police. All books and records 
dealing with trhe sale or ownership of 
alcoholic beverages shall be open for 
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inspection purposes by the duly authorized 
tribal-authorities. 


Section 2. Recovery of Damages Resulting 
From Intoxication 


Every spouse, child, parent, guardian, 
employer, or other person who is injured by 
any intoxicated person, or in consequence of 
intoxication, shall have a right of action in 
Tribal Court against any person who caused 
such intoxication by disposing, selling, 
bartering, or giving away alcoholic beverages 
for all damages sustained and in the event 
death ensues the survivors of the decedent 
may prosecute such an action in their own 
name. 


Section 3. Surety Bond Required 


(1) Every application for.a license under 
this Ordinance, unless exempted by the 
Tribal Council, must be accompanied by a 
bond, which shall become operative and 
effective upon the issuance of a license 
unless the licensee already has a continuing 
bond in force. The bond shall be in the 
amount of $10,000.00 and must be in a form 
approved by the Council and it shall be 
conditioned that the licensee will faithfully 
obey and abide by all the provisions of this 
Ordinance and all existing laws relating to 
the conduct of its business and will promptly 
pay to the Three Affiliated Tribes when due 
all license fees payable by him under the 
provisions of this Ordinance and also any 
costs and penalties assessed against him in 
any determination that he violated the terms 
of this Ordinance. 

(2) All bonds required by this Ordinance 
shall be with a corporate surety as surety, or 
shall be by cash deposit. If said bond is 
placed by cash, it shall be kept in a separate 
escrow account with a bank. 


Section 4. Severability 


If any section of this Ordinance, or any 
part thereof, is held to be invalid or 
inapplicable for any cause whatsoever, the 
remainder of this Ordinance shall not be 
affected thereby and shall remain in full force 
and effect as though no part thereof had been 
declared invalid. 


[FR Doc. 87-2537 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-02-M 


Bureau of Land Management 
[OR-935-07-4332-09:GP7-079] 


Availability of the Supplement to the 
Draft Oregon Wilderness 
Environmental impact Statement 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of availability. 


SUMMARY: Pursuant to section 102(2)(c) 


of the National Environmental Policy 
Act of 1969, BLM has prepared a 
supplement to the draft environmental 
impact statment (SDEIS) on wilderness 
suitability recommendations involving 
85 wilderness study areas (WSAs) 
located primarily in eastern Oregon. 


This document supplements the 
Oregon Wilderness DEIS (April 1985) to 
consider additional lands that have 
been restored or added to WSA status 
through court decision (Sierra Club v. 
Watt) and related agreements, through 
Interior Board of Land Appeals remand, 
and through wilderness inventory of 
lands acquired since completion of the 
original inventory (1978-1981) in Oregon. 

The Proposed Action recommends 
1,000,508 acres in 44 WSAs as suitable 
for wilderness designation and 1,648,241 
acres as nonsuitable for wilderness 
designation. Six other alternatives are 
analyzed in the supplement. The 
alternatives and the acres recommended 
suitable for wilderness are: All 
Wilderness (2,648,749 acres), Wilderness 
Emphasis (2,280,071 acres), Conflict 
Resolution Emphasis (1,173,627 acres), 
Ecosystem Diversity Emphasis (1,098,074 
acres), Commodity Development 
Emphasis (352,664 acres), and No 
Wilderness/No Action (0 acres). 

The statewide volume has been 
published in its entirety due to the many 
changes between the DEIS and the 
Supplement. However, only new 
appendices and revised portions of 
original appendices appear in Volume II 
of this Supplement. For the complete 
text of unrevised appendices and 
portions of appendices that have not 
changed, see the original DEIS appendix 
volumes. 

SUPPLEMENTARY INFORMATION: A limited 
number of individual copies of the 
supplement to the draft EIS may be 
obtained upon request to the contact 
person identified below. In addition, 
copies are available for review at the 
following locations: 


Office of Public Affairs, Bureau of Land 
Management, Interior Building, 18th and C 
Streets NW., Washington, DC 20240. 

Oregon State Office, Bureau of Land 
Management, 825 NE. Multnomah Street, 
Portland, OR. 

Nevada State Office, BLM, 300 Booth St., 
Reno, NV. 

Burns District Office, BLM, 74 S. Alvord St., 
Burns, OR. 

Coos Bay District Office, BLM, 333 S. 
Fourth St., Coos Bay, OR. 

Eugene District Office, BLM, 1255 Pear! St.. 
Eugene, OR. 

Lakeview District Office, BLM, 1000 Ninth 
St. South, Lakeview, OR. 

Medford District Office, BLM, 3040 Biddle 
Road, Medford, OR. 

Prineville District Office, BLM, 185 E. 
Fourth St., Prineville, OR. 

Roseburg District Office, BLM, 777 NW 
Garden Valley Blvd., Roseburg, OR. 

Salem District Office, BLM, 1717 Fabry 
Road, SE, Salem, OR. 

Spokane District Office, BLM, 4217 Main 
Ave., Spokane, WA. 

Vale District Office, BLM; 100 Oregon St., 
Vale, OR. 
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Winnemucca District Office, BLM, 705 East 
4th St., Winnemucca, NV, 


Public hearings on the Supplement to 
the draft EIS will be conducted at the 
following times and locations: 


March 9, 1987, 7:00 p.m.-to 10:00 p.m., 
Conference Room, Boise District Office, 3948 
Development Avenue, Boise, Idaho. 

March 10, 1987, 7:00 p.m. to 10:00 p.m., 
Conference Room, Vale District Office, 100 
Oregon Street, Vale, Oregon. 

March 11, 1987, 7:00 p.m. to 10:00 p.m., 
Courthouse, 450 N. Buena Vista, Burns, 
Oregon. 

March 12, 1987, 7:00 p.m. to 10:00 p.m., 
Conference Room, Lakeview District Office, 
1000 Ninth Street South, Lakeview, Oregon. 

March 16, 1987, 7:00 p.m. to 10:00 p.m., 
Catholic Parish Hall, 200 East 1st Street, 
Prineville, Oregon. 

March 17, 1987, 2:00 p.m. to 5:00 p.m. and 
7:00 p.m. to 10:00 p.m., Hearing Room/ 
Auditorium, Second Floor, Portland Building, 
1120 S.W. Fifth Avenue, Portland, Oregon. 

March 18, 1987, 7:00 p.m. to 10:00 p.m., The 
Concord Room, Eugene-Springfield Red Lion 
Motor Inn, 3280 Gateway Road, Springfield, 
Oregon. 

March 19, 1987, 7:00 p.m. to 10:00 p.m., 
Oregon Room, Medford District Office, 3040 
Biddle Road, Medford, Oregon. 


DATE: Comments will be accepted until 
April 24, 1987. 


ADDRESS: Comments should be sent to: 
Wilderness Studies (935), Bureau of 
Land Management, P.O. Box 2965, 
Portland, OR 97208 


FOR FURTHER INFORMATION CONTACT: 

Jerry Magee (935), Bureau of Land 

Management, P.O. Box.2965, Portland, 

OR 97208. Telephone (503) 231-6256. 
Dated: January 21, 1987. 

Glen Rose, 

Acting State Director. 

[FR Doc. 87-2559 Filed 2-5-87; 8:45 am] 

BILLING CODE 4310-33-M 


[AK-966-4213-15; AA-6670-M; AA-6670- 
A2) 


Alaska Native Claims Selection; 
Vicinity of lliamna 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 14{a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971, 43 U.S.C. 1601, 1613(a), will be 
issued to Iliamna Natives Limited for 
approximately 3,980 acres. The lands 
involved are in the vicinity of Iliamna, 
Alaska, 


Seward Meridian, AK 


T.3S., R. 31 W. 
T.45S., R. 33 W. 
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A notice of the decision will be 
published once a week, for four (4) 
consecutive weeks, in the Anchorage 
Times. Copies of the decision: may be 
obtained by contacting the Bureau of 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513 
((907) 271-5960). 

Any party claiming @ property interest 
which is adversely affected by the 
decision, an agency of the Federal 
government or regi corporation, 
shall have. untih March 9, 1987, to file an 
appeal. However, parties receiving 
service by certified mail shall hawe 30 
days from the date of receipt to file an 
appeal. Appeals must be filed in the 
Bureau of Land Management, Division 
of Conveyance Management (960), 
address identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who da not file an 
appeal in accordance with the 
requirements. of 43 CFR Part 4, Subpart 
E, shall be deemed to have waived their 
rights. 

Mary Jane Clawson, 

Chief, Branch of Southwest Adjudication. 
[FR Doe. 87-2458 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-JA-M 


[AK-966-4213-15; AA-6686-A2] 


Alaska Native Claims Selection; Kijik 
Corp. 


In accordance with Department 
regulation 43 CFR 2650.7(d),.notice is 
hereby given that the decision to issue 
conveyance (DIC) to Nondalton Native 
Corporation (now known as Kijik 
Corporation), notice of which was 
published in the Federal Register dated 
August 12, 1981 on pages 40809 and 
40810, 46 FR 40809 (1981), is modified by 
adding lands, deleting lands, and 
amending easements in. the following 
townships: 


Seward Meridian, AK 


T. 2S., R. 30 W. 
T. 2S., R. 31 W. 


A notice of the modified DIC will be 
published once a week, for four (4) 
consecutive weeks, in the Anchorage 
Times. Copies of the modified DIC may 
be obtained by contacting the Bureau of 
Land Management, Alaska State Office, 
710 C Street, Box 13, Anchorage, Alaska 
99513. 

Any party claiming a property interest 
which is adversely affected by the 
decision, an agency of the Federal 
government, or regional corporation, 
shall have until March 9, 1987, to file an 
appeal on the issue in the modified DIC. 
However, parties receiving service by 
certified mail shall have 30 days from 


the date of receipt to file an appeal. 
Appeals must be filed in the Bureau of 
Land Management, Division of 
Conveyance Management (960}, address 
identified above, where the 
requirements for filing an appeal may be 
obtained. Parties who. do not file an 
appeal in accordance with the 
requirements. in 43 CFR Part 4, Subpart 
E, shalt be deemed. to have waived their 
rights. 

Except as modified, the decision, 
notice of which was given August 12, 
1981, is final. 

Mary Jane Clawson, 

Chief, Branch of Southwest Adjudication. 
[FR Doc. 87-2459 Filed‘ 2-5-87; 8:45 am] 
BILLING CODE 4310-JA-M 


[WY-010-07-4322-10] 


Wyoming; Advisory Council Meeting 
for the Worland District 


AGENCY: Bureau. of Land Management, 
Interior. 


ACTION: Meeting of the Worland District 
Advisory Council. 


sumMaARY: Notice. is hereby given in 
accordance with. Pub, L. 91-463, 94-579, 
and 95-514, and CFR Part 1780, that a 
meeting of the Worland District 
Advisory Council will be held at the 
Worland District Office on March 10, 
1987. 

The Agenda for the meeting includes: 

1. Review of and recommendations on 
the Draft Washakie Resource 
Management Plan/Environmental 
Impact Statement and the Draft 
Washakie Wilderness Environmental 
Impact Statement. 

2. Election of officers. for calendar 
year 1987. 

3. Review of the planning process and 
identification and discussion of 
concerns for the Cody Resource 
Management Plan/Environmental 
Impact Statement. 

4. Statements from. the public, if any. 


DATE: Tuesday, March 10, 1987, 9:30 a.m. 


ADDRESSES: Worland District Office, 101 
South 23rd Street, Worland, Wyoming. 
FOR FURTHER INFORMATION CONTACT: 
David Stout, Bureau of Land 
Management, P.O. Box 119, Worland, 
Wyoming 82401, Telephone: (307)347- 
9871. 

Edward L. Fisk, 

Associate District Manager. 

[FR Doc.. 87-2472 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-22-M 


[AZ-040-07-4212-11;:A 20916] 


Realty Action; Recreation and Public 
Purposes Classification and 
Conveyance of Public Land in Graham 
County, AZ 


AGENCY: Bureau of Land Management, 
Safford District, Interior. 


ACTION: Notice of Realty Action; 
Recreation and Public Purposes 
Classification and Conveyance of Public 
Land in Graham County, Arizona. 


SUMMARY: The following lands are 
classified as suitable for conveyance 
under the Recreation and Public 
Purposes Act of June 14, 1926: (44 Stat. 
741), as amended by the Act of June 4, 
1954 (68 Stat. 174; 43 U.S.C. 896), as 
amended, and the Federal Land Policy 
and Management Act of 1976 (90 Stat. 
2750; 43 U.S.C. 1713) for no less than 
fifty percent of fair market value. 


Gila and Salt River Meridian, Arizona 


T.6S.,,A.25E., 
Sec. 6, S*NW%SWYNE%SE%,S%NE% 
SE“NW%SE 
Sec. 26, S%S%SWYNE“WSE%, EXE 
I casa cescarcacarescaterasensnsanstinenianatestiabae 


The land is being offered to Graham 
County for the purpose-of expanding the 
size of two cemeteries, the Graham 
Cemetery and the Bryce Cemetery. 

The land is not required for any 
federal purpose. Conveyance of the two 
parcels would best serve the public 
interest. This action is consistent with 
the Bureau’s planning recommendations. 

The patent issued as the result of the 
sale will be subject to all valid existing 
rights and reservations of record. It will 
contain the following reservations: 

1. Rights-of-way thereon for ditches 
and canals constructed by the authority 
of the United States, Act of August 30, 
1890, 26 Stat. 391; 43 U.S.C. 945. 

2. All minerals shall be reserved to the 
United States. Such resources shall be 
subject to the right to explore, prospect 
for, mine and remove under applicable 
law and such regulations as prescribed 
by the Secretary of the Interior. The 
patent will be issued subject to: 

1. Such rights for electric power 
distribution line right-of-way purposes 
as the Graham County Electric 
Cooperative, Inc. may have under the 
Act of March 4, 1911, 36 Stat. 1253 as 
amended, as the the N4%2SE% sec. 6, T. 6 
S., R. 25 E. (AR 035240) 

Publication of this notice in the 
Federal Register segregates the public 
lands from the operation of the public 
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land laws and the mining laws.-The 
segregative effect will end upon 
issuance of a patent or 18 months from 
the date of the publication, whichever 
occurs first. 
DATE: For a period of 45 days from the 
date of this notice in the Federal 
Register, interested parties may submit 
comments to the Distict Manager at the 
above address. Any adverse comments 
will be evaluated by the State Director 
who may sustain, vacate or modify this 
realty action and issue a final 
determination. In the absence of any 
action by the State Director, this realty 
action will become the final 
determination of the Department of the 
Interior. 
SUPPLEMENTARY INFORMATION: Detailed 
information concerning reservations, 
conditions, appraised price and other 
items may be obtained from the Safford 
District Office or by calling (602) 428- 
4040 during the office hours 7:45 to 4:15 
MST. 

Dated: January 28, 1987. 
Vernon L. Saline, 
Acting District Manager. 
[FR Doc. 87-2476 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-32-M 


[AZ-940-07-4212-12; A-21760] 


issuance of Land Conveyance 


ACTION: Notice of issuance of land 
conveyance document. 


sumMARY: On November 7, 1986, the 
United States issued an exchange 
conveyance document to the State of 
Arizona for the following described 
Federal Land pursuant to section 206 of 
the Federal land Policy and 
Management Act of October 21, 1976, 43 
U.S.C. 1716: 


Gila and Salt River Meridian, Arizona 
T. 13 N., R. 20 W., 
Sec. 16, lots 3, 5, 6; 
Sec. 21 NEAZNW%“NE%, WYNW% 
NE“NE%. 


Comprising 112.68 acres in Mohave County. 


In exchange for these lands the United 
States acquired the following described 
land from the State of Arizona: 


Gila and Salt River Meridian, Arizona 


T. 17 N., R. 5 E., GSR Mer., Arizona 
Sec. 33, a parcel of land situated in and 
being a part of the E% described as 
follows: 


Parcel A 


Beginning at the Northeast corner of said 
Section 33, as established from the USBLM 
survey of 1956, run thence South 4°46’ West 
(USBLM bearing—1956) along the East line of 
said Section 33, 700.28 feet; thence North 
87°45'20" West, 136.61 feet; thence South 


40°03'50" West, 84.39 feet; thence South 
2°06'53" East,119.25 feet; thence South 
18°49'04” Fast, 33,41 feet; thence South 
46°42'39” East, 39.55 feet; thence South 
55°22'04” East, 91.43 feet; thence South 
51°44'22” East, 56.70 feet to a point on the 
East line of said Section 33; thence South 
4°46’ West along said East line of Section 33, 
3703.40 feet to the Southeast corner of the 
Northeast Quarter of the Southeast Quarter 
of the Southeast Quarter (NE%SE%SE%) of 
Section 33; thence North 89°55'31” West along 
the South line of said Northeast Quarter of 
the Southeast Quarter of the Southeast 
Quarter of Section 33, 662.45 feet to the 
Southwest corner of said Northeast Quarter 
of the Southeast Quarter of the Southeast 
Quarter of Section 33; thence North 4°21'47” 
East, 2004.54 feet to the Northwest corner of 
the East Half of the Northeast Quarter of the 
Southeast Quarter (E4%2NE%SE%) of Section 
33; thence South 88°58'57” West along the 
North line of the Southeast Quarter (SE%) of 
Section 33, 557.40 feet to the Southeast corner 
of that certain property as described in Book 
697, Pages 908, 909, and 910, Records of 
Yavapai County, Arizona; (deed bearing 
North 88°40’ East); thence along the Easterly 
line of that certain property as described in 
said Book 697, Pages 908, 909, and 910 
(making an adjustment of 0°19'00" Easterly to 
said deed bearing) the following described 
courses and distances, i e.; 

North 0°21’ East (North 0°02’ East deed), 
1207.87 feet; North 65°16’ East (North 64°57' 
East deed), 109.20 feet; North 63°43’ East 
(North 63°24’ East deed), 414.82 feet; North 
5°32’ West (North 5°51’ West deed) 236.70 
feet; North 61°29’ East (North 61°10’ East 
deed), 122.00 feet, to a point in Oak Creek; 
North 10°11’ West (North 10°30’ West deed), 
183.60 feet; North 13°17’ West (North 13°36’ 
West deed), 221.97 feet; North 36°01’ West 
(North 36°20’ West deed), 171.35 feet; North 
31°44’ West (North 32°03’ West deed), 131.32 
feet; North 37°46’ West (North 38°05’ West 
deed), 90.34 feet; North 75°27’ West (North 
75°46’ West deed), 420.53 feet; South 78°11’ 
West (South 77°52’ West deed), 308.39 feet; 
South 62°52’ West (South 62°33’ West deed), 
107.63 feet; South 56°56’ West (South 56°37’ 
West deed), 356.66 feet; North 42°29’ West 
(North 42°48’ West deed), 383.50 feet; South 
47°31' West (South 47°12’ West deed), 58.20 
feet, more or less to a point in Red Rock road; 
thence North 43°40'04” East, 40.45 feet to a 
point of curve on the center line of Red Rock 
Road, as described in Book 118, Pages 419, 
420,.and 421, said point of curve having a 
tangent bearing of North 50°47'30" East 
(North 50°57'30" East deed); thence along said 
curve in a Northeasterly direction, concave to 
the left, said curve having a central angle of 
13°10'15", a radius of 727.01 feet and a length 
of 167.12 feet to a point on the North line of 
the Northeast Quarter (NE%) of said Section 
33; thence North 88°05’ East (USBLM 
bearing—1956) along the North line of said 
Northeast Quarter of Section 33, 2468.40 feet 
to the Northeast corner of said Section 33 and 
the point of beginning. 

Sec. 34, a parcel of land situated in and 

being a part of section 34 described as 
follows: 
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Parcel B 


Beginning at the Southwest corner of the 
Northwest Quarter of the Northwest Quarter 
(NW%NW) of said Section 34, from which 
the Northwest corner of said Section 34 bears 
North 4°46’ East (USBLM bearing), 1355.31 
feet; thence South 4°46’ West along the West 
line of said Section 34, 3373.92 feet to the 
Southwest corner of the North Half of the 
South Half of the Southwest Quarter 
(N%S%SW) of said Section 34; thence 
North 88°25'09” East along the South line of 
said North Half of the South Half of the 
Southwest Quarter, 2583.54 feet to the 
Southeast corner of said North Half of the 
South Half of the Southwest Quarter 
(N%S'%SW 4) of said Section 34, said corner 
being identical with the Southwest corner of 
the Northwest Quarter of the Southwest 
Quarter of the Southeast Quarter 
(NW 4SW %“4SE'%) of said Section 34; thence 
North 89°33'04” East, 660.13 feet to the 
Southeast corner of said Northwest Quarter 
of the Southwest Quarter of the Southeast 
Quarter (NW %SW'4SE%) of Section 34; 
thence North 2°42'22” East along the East line 
of said Northwest Quarter of the Southwest 
Quarter of the Southeast Quarter 
(NW%SW SE‘) of Section 34 and a 
prolongation thereof, 1015.11 feet to the 
Northeast corner of the South Half of the 
Southwest Quarter of the Northwest Quarter 
of the Southeast Quarter (S%SW'%4N 
W%SE%) of said Section 34; thence North 
9°18'16" East, 47.13 feet to the Southeasterly 
corner of the certain property as described in 
Book 564, Page 157, Records of Yavapai 
County, Arizona; thence along the Southerly 
and Westerly lines of said property as 
described in Book 564, Page 157 (making an 
adjustment of 0°02'00” Easterly to said deed 
bearings) the following courses, i.e.; 

South 48°51’ West (South 48°49’ West 
deed), 52.5 feet; North 46°44’ West (North 
46°42’ West deed), 327.9 feet; North 22°20’ 
West (North 22°18’ West déed), 105.6 feet; 
North 54°33’ West (North 54°31’ West deed), 
197.5 feet; North 21°01’ West (North 20°59’ 
West deed), 235.0 feet; North 48°14’ West 
(North 48°12’ West deed), 152.8 feet; South 
89°36’ West (South 89°38’ West deed), 148.7 
feet; North 39°24’ West (North 39°22’ West 
deed), 304.9 feet to a point in Oak Creek; 
North 41°22’ East (North 41°24’ East deed), 
123.3 feet up Oak Creek; North 11°45’ West 
(North 11°43’ West deed), 395.0 feet up Oak 
Creek to the Northwest corner of that certain 
property as described in said bood 564, Page 
157 said Northwest corner also being the 
Southwest corner of that certain property as 
described in Book 559, Page 780, Records of 
Yavapai County, Arizona; thence along the 
Westerly line of said property as described in 
Book 559, Page 780 (making a bearing 
adjustment of 0°02'00" Easterly to said deed 
bearings) the following courses, i.e.; North 
11°45’ West (North 11°43’ West deed), 505.0 
feet up Oak Creek; North 33°02’ West (North 
33°00’ West deed), 397.2 feet up Oak Creek to 
a point on the North line of the Southeast 
Quarter of the Northwest Quarter 
(SE“%4, NW %) of said Section 34; thence South 
88°39'22” West along the South line of the 
North Half of the Northwest Quarter 
(N¥%eNW%) of said Section 34, 1680.40 feet to 
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the Southwest corner of the Northwest 
Quarter of the Northwest Quarter 

(NW 4NW 4%) of said Section 34 and the 
point of beginning. 

Exception therefrom the following 
described land: 

The North 635.25 feet of the West 1200.00 
feet of the Southwest Quarter of the 
Northwest Quarter (SW'4NW 4), the side 
lines being parallel with the North and West 
lines of said Southwest Quarter of the 
Northwest Quarter (SW%NW'4), located in 


Section 34, Township Seventeen (17) Nerth; ~~ 
Range Five (5) East ofthe Gila and Salt River~ 


base and-Meridian, Yavapai-Gounty, Arizona. 

Comprising 286.17 acres in Yavapai 
County. 

The purpose of this notice is to inform 
the public and interested state and local 
governmental officials of the exchange. 

Inquiries concerning the land should 
be addressed to the Chief, Branch of 
Lands and Minerals Operations, 
Arizona State Office, Bureau of Land 
Management, P.O. Box 16563, Phoenix, 
Arizona 85011. 

John T. Mezes, 

Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc, 87-2484 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-32-M 


[NV-020-07-4212-21; N-45086] 
Realty Action, Nevada; Correction 


ACTION: Correction of Notice of Realty 
Action N-45086. 


SUMMARY: Private airstrip lease N-45086 
is for the use of Hycroft Resources and 
Development for mining near Sulphur, 
Nevada. The description of the site 
proposed for leasing in the Notice of 
Realty Action published in the Federal 
Register as FR Doc. 87-964 on January 
16, 1987, (52 FR 1976) is hereby corrected 
to read as follows: 

Mount Diablo Meridian, Nevada 

T. 35 N., R. 29 E., 

Sec. 28 SE¥4ASW SE; 

Sec. 33 S¥44NE“NE%, E%W'2NE%, 

SE“, NE%, NYNE“SE%, NEANW 4S 
E%; 

Sec. 34 NW%SW4NW4. 

The area described contains 8.7 acres 
more or less and is located in Humboldt 
County, Nevada. 

For further information call (702) 623- 
3676 or write to District Manager, 705 E. 
4th St., Winnemucca, NV 89445. 

Dated: January 28, 1987. 

Les W. Boni, 

Acting District Manager, Winnemucca. 
[FR. Doc. 87-2479 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-HC-M 


[OR-050-4212-13; GP7-096; OR-40852) 


Realty Action; Exchange of Public and 
Private Lands; Prineville District; OR 


This modification does not change in 
any way the purpose of the proposed 
exchange. As originally stated in the 
Notice of Realty Action published in the 


Federal Register on December 11,1986; ~~ 


the acquired lands have values 
asseciatéd with the furtherance of the 
Two-Rivers Resource Management Plan 
which embodies the precepts and 
principles of multiple use and sustained 
yield. Specifically and as stated in the 
original Notice of Realty Action, these 
values include grazing, minerals, 
fisheries, watershed, wildlife and 
recreation. Considering the general 
character of the land and the fact that 
the local economy can be characterized 
as a livestock based economy, grazing 
will continue to be a primary use of 
much of the offered private lands to be 
acquired. 

The 45 day public comment period has 
been extended. Comments will now be 
accepted through March 18, 1987. 
Donald L. Smith, 

Acting District Manager. 

January 27, 1987. 

[FR Doc. 87-2475 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-33-M 


[NM-940-07-4520-12-OK40] 
New Mexico; Filing of Plat of Survey 


January 29, 1987. 


The plat of survey described below 
was Officially filed in the New Mexico 
State Office, Bureau of Land 
Management, Santa Fe, New Mexico, 
effecive at 10:00 a.m. on January 29, 
1987. 

The survey representing the 
dependent resurvey of a portion of the 
subdivisional lines, a portion of the 
subdivision of section 3, and a metes 
and bounds survey of certain lots in 
section 3, of Township 5 North, Range 9 
West, Indian Meridian, Oklahoma, 
executed under Group 40, Oklahoma. 

The survey was requested by the Area 
Director, Bureau of Indian Affairs, 
Anadarko, Oklahoma. 

The plat will be in the open files of the 
New Mexico State Office, Bureau of 
Land Management, P.O. Box 1449, Santa 
Fe, New Mexico 87504. Copies of the 
plat may be obtained from that office 
upon payment of $2.50 per sheet. 

Ronald E. Paisley, 

Acting Chief, Branch of Cadastral Survey. 
[FR Doc. 87-2473 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-FB-M 


[CO-940-07-4220-11; C-0101298] 


Colorado; Proposed Continuation of 
Withdrawal 


January 29, 1987. 


AGENCY: Bureau of Land Management, a 
Interior. . : 


ACTION: Notice. 


SUMMARY: The Forest Service, U.S. 
Department of Agriculture, proposes 
that the order which withdrew lands for 
an indefinite period of time for various 
recreation areas and campgrounds, be 
modified and the withdrawal be 
continued for 20 years insofar as it 
affects 40 acres of National Forest 
System land. The land will remain 
closed to surface entry and mining, but 
not to mineral leasing. 

DATE: Comments should be received on 
or before May 7, 1987. 


ADDRESS: Comments should be 
addressed to State Director, Colorado 
State Office, 2850 Youngfield-Street; 
Lakewood, Colorado 80215. 


FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, (303) 236-1768. 


The Forest Service, U.S. Department 
of Agriculture, proposes that the existing 
withdrawal made by Public Land Order 
3143, dated July 30, 1963, as amended, 
for an indefinite period of time, be 
modified to expire in 20 years pursuant 
to section 204 of the Federal Land Policy 
and Management Act of 1976, 90 Stat. 
2751, 43 U.S.C. 1714, insofar as it affects 
the following identified lands: 


Routt National Forest 
Sixth Principal Meridian 
T.6N., R. 77 W., 

Sec. 14, SW%SW4NW'%. 
T.5N., R. 83 W., 

Sec. 21, NE4SW%SW%, NW%SE“SW 4, 
S%/SW%NE%SW%, and S%SE% 
NW%SW 4. é' 

The areas described aggregate 40 acres in 

Jackson and Routt Counties. 


The purpose of this withdrawal is for 
the administration and protection of the 
Meadows Campground and Pines 
Campground Addition. No change is 
proposed in the purpose or segregative 
effect of the withdrawal. The land will 
continue to be withdrawn from surface 
entry and mining, but not from mineral 
leasing. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with this proposed action 
may present their views in writing to 
this office. 

The authorized officer of the Bureau 
of Land Management will undertake 





such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will be prepared for consideration 
by the Secretary of the Interior, the 
President, and Congress, who will 
determine whether or not the 
withdrawal will be continued and, if so, 
for how long. Notice of the final 
determination will be published in the 
Federal Register. The existing 
withdrawal will continue until such 
determination is made. 

Richard D. Tate, 

Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 87-2481 Filed 2~-5-87; 8:45 am] 
BILLING CODE 4310-JB-M 


[CO-940-07-4220-11; C-072838]} 


Colorado; Proposed Continuation of 
Withdrawal 


January 29, 1987. 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SuMMARY: The Forest Service, U.S. 
Department of Agriculture, proposes 
that the order which withdrew lands for 
an indefinite period of time for the 
Crested Butte Winter Sports Area, be 
modified and the withdrawal be 
continued in its entirety for 50 years. 
The 1,300.88 acres of National Forest 
System land will remain closed to 
surface entry and mining, but not to 
mineral leasing. 

DATE: Comments should be received on 
or before May 7, 1987. 

ADDRESS: Comments should be 
addressed to State Director, Colorado 
State Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215. 

FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, (303) 236-1768. 

The Forest Service, U.S. Department 
of Agriculture, proposes that the existing 
withdrawal made by Public Land Order 
2848, dated December 7, 1962, for an 
indefinite period of time, be modified to 
expire in 50 years pursuant to section 
204 of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751, 
43 U.S.C. 1714. This order affects lands 
in T. 13 S., Rs. 85 and 86 W., Sixth 
Principal Meridian. This area aggregates 
approximately 1,300.88 acres of land in 
the Gunnison National Forest, Gunnison 
County, Colorado. 

The purpose of this withdrawal is for 
the administration and protection of the 
Crested Butte Winter Sports Area. No 
change is proposed in the purpose or 


segregative effect of the withdrawal. 
The land will continue to be withdrawn 
from surface entry and mining, but not 
from mineral leasing. 

For a period of 90 days from the date 
of publication of this notice, al] persons 
who wish to submit comments in 
connection with this proposed action 
may present their views in writing to 
this office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will be prepared for consideration 
by the Secretary of the Interior, the 
President, and Congress, who will 
determine whether or not the 
withdrawal will be continued and, if so, 
for how long. Notice of the final 
determination will be published in the 
Federal Register. The existing 
withdrawal will continue until such 
determination is made. 

Richard D. Tate, 

Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 87-2482 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-JB-M 


[CO-940-07-4220-11; C-28300) 


Colorado; Proposed Continuation of 
Withdrawal 


January 29, 1987. 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The Forest Service, U.S. 
Department of Agriculture, proposes 
that the order which withdrew lands for 
an indefinite period of time for the 
Grizzly Creek Administrative Site and 
Campground, be modified and the 
withdrawal be continued for 20 years 
insofar as it affects 30 acres of National 
Forest System land. The land will 
remain closed to surface entry and 
mining, but not to mineral leasing. 
DATE: Comments should be received on 
or before May 7, 1987. 

appress: Comments should be 
addressed to State Director, Colorado 
State Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215. 

FOR FURTHER INFORMATION CONTACT: 
Doris E. Chelius, BLM Colorado State 
Office, (303) 236-1768. 

The Forest Service, U.S. Department 
of Agriculture, proposes that the existing 
withdrawal made by Secretarial Order 
of August 20, 1908, for an indefinite 
period of time, be modified to expire in 
20 years pursuant to section 204 of the 
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Federal Land Policy and Management 
Act of 1976, 90 Stat. 2751, 43 U.S.C. 1714, 
insofar as it affects the following 
identified lands: 


Routt National Forest 
Sixth Principal Meridian 
T.7N., R. 82 W., 

Sec. 21, SE%SE%SE%, and W %SE%“ SE. 

The area described aggregates 30 acres in 
Jackson County. 

The purpose of this withdrawal is for 
the administration and protection of the 
Grizzly Creek Administrative Site and 
Campground. No change is proposed in 
the purpose or segregative effect of the 
withdrawal. The land will continue to be 
withdrawn from surface entry and 
mining, but not from mineral leasing. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to this office. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will be prepared for consideration 
by the Secretary of the Interior, the 
President, and Congress, who will 
determine whether or not the 
withdrawal will be continued and, if so, 
for how long. Notice of the final 
determination will be published in the 
Federal Register. The existing 
withdrawal will continue until such 
determination is made. 


Richard D. Tate, 

Chief, Branch of Lands and Minerals 
Operations. 

[FR Doc. 87-2480 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-JB-M 


[UT-040-4212-12; U-58196] 


Realty Action; Exchange of Mineral 
Interests in Public and State Lands, 
Kane County, UT 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: The mineral estate of the 
following described_public lands have 
been determined to be suitable for 
disposal by exchange under section 206 
of the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 
1716): T. 43 S., R. 1 E., SLB&M, Sec. 14, 
W2NW, SW, W2SE; Sec. 15, 21-23, 26, 
27, 34 and 35, all; comprising 5,440 acres. 
In exchange for the mineral estate of 
these lands, the United States will 
acquire the mineral estate of the 
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following described lands from the State 
of Utah: T. 43 S., R. 1 W., SLB&M, Sec. 32 
and 36, all; T. 44.S., R. 1 W., SLB&M, Sec. 
2, all; T. 44.S., R. 2 W., SLB&M, Sec. 2, 
all; comprising 2,560 acres. The mineral 
values of the lands to be exchanged are 
approximately equal on an acre per acre 
basis; full equalization of values will be 
achieved by an adjustment in acreage of 
the public lands based on the values to 
be determined by a mineral appraisal. 
The purpose of this exchange is to 
acquire the mineral estate of the Utah 
State lands which are inholdings in the 
Paria Canyon/ Vermilion Cliffs 
Wilderness Area. By eliminating these 
inholdings the wilderness character and 
other values of the wilderness area will 
be better preserved. The public interest 
will be served by completing the 
exchange. The public lands described 
are hereby segregated from the 
operation of the Federal mining laws 
pending disposition of this action. 


ADDRESS: Detailed information 
concerning this mineral exchange is 
available at the Bureau of Land 
Management, Kanab Area Office, 318 
North First East, Kanab, Utah 84741, 
(801) 644-2672. Comments should be 
sent to the same address. 
DATE: Interested parties may submit 
comments on or before March 23, 1987. 
any objections received during the 
comment period will be reviewed by the 
State Director who may sustain, vacate, 
or modify this realty action. In the 
absence of any objections, this Realty 
Action Notice will become the final 
determination of the Department of the 
Interior. 

Dated: January 30, 1987. 
Morgan S. Jensen, 
District Manager. 
[FR Doc. 87-2486 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-DQ-M 


Bureau of Reclamation 


Quarterly Status Tabulation of Water 
Service and Repayment Contract 
Negotiations; Proposed Contractual 
Actions Pending Through March 1987 


Pursuant to section 226 of the 
Reclamation Reform Act of 1982 (96 
Stat. 1273), and to § 426.20 of the rules 
and regulations published in the Federal 
Register December 6, 1983, Vol. 48, page 
54785, the Bureau of Reclamation will 
publish notice of proposed or 
amendatory repayment contract actions 
or any contract for the delivery of 
irrigation water in newspapers of 
general circulation in the affected area 
at least 60 days prior to contract 
execution. The Bureau of Reclamation 


announcements of irrigation contract 
actions will be published in newspapers 
of general circulation in the areas 
determined by the Bureau of 
Reclamation to be affected by the 
proposed action. Announcements may 
be in the form of news releases, legal 
notices, official letters, memorandums, 
or other forms of written material. 
Meetings, workshops, and/or hearings 
may also be used, as appropriate, to 
provide local publicity. The public 
participation requirements do not apply 
to proposed contracts for the sale of 
surplus or interim irrigation water for a 
term of 1 year or less. The Secretary of 
the district may invite the public to 
observe any contract proceedings. All 
public participation procedures will be 
coordinated with those involved in 
complying with the National 
Environmental Policy Act if the Bureau 
determines that the contract action may 
or will have “significant” environmental 
effects. 

Pursuant to the “Final Revised Public 
Participation Procedures” for water 
service and repayment contract 
negotiations, published in the Federal 
Register February 22, 1982, Vol. 47, page 
7763, a tabulation is provided below of 
all proposed contractual actions in each 
of the six Reclamation regions. Each 
proposed action listed is, or is expected 
to be, in some stage of the contract 
negotiation process during January, 
February, or March of 1987. When 
contract negotiations are completed, and 
prior to execution, each proposed 
contract form must be approved by the 
Secretary, or pursuant to delegated or 
redelegated authority, the Commissioner 
of Reclamation or one of the Regional 
Directors. In some instances, 
congressional review and approval of a 
report, water rate, or other terms and 
conditions of the contract may be 
involved. The identity of the approving 
officer and other information pertaining 
to a specific contract proposal may be 
obtained by calling or writing the 
appropriate regional office at the 
address and telephone number given for 
each region. 

This notice is one of a variety of 
means being used to inform the public 
about proposed contractual actions. 
Individual notices of intent to negotiate, 
and other appropriate announcements, 
are made in the Federal Register for 
those actions found to have widespread 
public interest. When this is the case, 
the date of publication is given. 


Acronym Definitions Used Herein 


(FR) Federal Register 

(ID) Irrigation District 

(IDD) Irrigation and Drainage District 
(M&I) Municipal and Industrial 


BEST COPY AVAILABLE 


(D&MC) Drainage and Minor 
Construction 

(R&B) Rehabilitation and Betterment 

(O&M) Operation and Maintenance 

(CAP) Central Arizona Project 

(CVP) Central Valley Project 

(P-SMBP) Pick-Sloan Missouri Basin 
Program 

(CRSP) Colorado River Storage Project 

(SRPA) Small Reclamation Projects Act 


Pacific Northwest region: Bureau of 
Reclamation, 550 West Fort Street, Box 
043, Boise ID 83724, telephone (208) 334~ 
1961. 


1. Four Irrigation Districts and the U.S. 
Forest Service, Boise Project, Idaho- 
Oregon; Irrigation repayment contracts, 
23,000 acre-feet of storage in Arrowrock 
Reservoir, formerly reserved for the 
Hillcrest Unit under a 1921 contract 
which has been terminated; FR notice 
published July 14, 1986, Vol. 51, page 
25406. 

2. Cascade Reservoir Water Users, 
Boise Project, Idaho; Repayment 
contracts for irrigation and municipal 
and industrial water; 59,721 acre-feet of 
stored water in Cascade Reservoir. 

3. Brewster Flat ID, Chief Joseph Dam 
Project, Washington; amendatory 
repayment contract; land 
reclassification of approximately 360 
acres to irrigable; repayment obligation 
to increase by $189,000. 

4. Boise Cascade Corporation, 
Columbia Basin Project, Washington; 
Industrial water service contract; 250 
acre-feet FR notice published April 7, 
1980, Vol. 45, page 23531. 

5. Individual Irrigators, M&I, and 
Miscellaneous Water Users, Pacific 
Northwest Region, Idaho, Oregon, and 
Washington; Temporary (interim) water 
service contracts for surplus project 
water for irrigation or M&lI use to 
provide up to 10,000 acre-feet of water 
annually for terms up to 5 years; Long- 
term contracts for similar service for up 
to 1,000 acre-feet of water annually. 

6. Rogue River Basin water users, 
Rogue River Basin Project, Oregon: 
Water service contracts; $5 per acre-foot 
or $20 minimum per annum, not to 
exceed 1,000 acre-feet of water per 
contractor for terms up to 40 years. 

7. Willamette Basin water users, 
Willamette Basin Project, Oregon: 
Water service contracts; $1.50 per acre- 
foot or $20 minimum per annum, not to 
exceed 1,000 acre-feet of water annually 
per contractor for terms up to 40 years. 

8. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
purpose is to conform to the 
Reclamation Reform Act of 1982 Pub. L. 
97-293). 
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9. Fifty-three Palisades Reservoir 
Spaceholders, Minidoka Project, Idaho- 
Wyoming, contract amendments to 
extend term for which contract water 
may be subleased to other parties. 

10. South Columbia Basin Irrigation 
District, Columbia Basin Project, 
Washington; Supplemental repayment 
contract for Irrigation Block 24; 1,892 
irrigable acres. 

11. City of Boise, Boise Project, Idaho; 
M&lI water service contract; 340 acre- 
feet annually of storage in Anderson 
Ranch Reservoir for a term of up to 40 
years. 

12. Douglass County, Galesville 
Project, Oregon; SRPA cost escalation 
loan repayment contract; $1,000,000 
proposed obligation. 

13. City of Cle Elum, Yakima Project, 
Washington; Amendatory or 
replacement M&l water service contract; 
2,200 acre-feet (1,350 gallons per minute) 
annually for a term of up to 40 years. 

14. Three irrigation districts, Flathead 
Indian Irrigation Project; replacement of 
costs associated with rehabililtation of 
irrigation facilities. 

15. Baker Valley Irrigation District, 
Baker Project, Oregon; Irrigation water 
service contracts on a surplus 
interruptible basis to serve up to 13,000 
acres; sale of excess capacity in Mason 
Reservoir for a term of up to 40 years. 

16. Crooked River Project, Oregon: 
Repayment or water service contracts 
with several individuals for a total of 
approximately 1,100 acre-feet of project 
water; contract terms up to 40 years for 
the purpose of supplying water under 
the project water right held by the 
United States. 


Mid-Pacific Region: Bureau of 
Reclamation (Federal Office Building), 
2800 Cottage Way, Sacramento, CA 
95825, telephone (916) 978-5030. 


1. 2047 Drain Water Users 
Association, CVP California: Water 
right settlement contract; FR notice 
published July 25, 1979, Vol. 44, Page 
43535. 

2. Tuolumne Regional Water District, 
CVP, California: Water service contract; 
3,200 acre-feet from New Melones 
Reservoir. 

3. Calaveras County Water district, 
CVP, California: Water service contract; 
400 acre-feet from New Melones 
Reservoir; FR notice published February 
5, 1982, Vol. 47, page 5473. 

4. Individual irrigators, M&I, and 
miscellaneous water, Mid-Pacific 
Region, California, Oregon, and Nevada: 
Temporary (interim) water service 
contracts for surplus project water for 
irrigation or M&l use to provide up to 
10,000 acre-feet of water annually for 
terms up to 5 years; Temporary Warren 


Act contracts to wheel nonproject water 
through project facilities for terms up to 
1 year; long-term contracts for similar 
service for up to 1,000 acre-feet of water 
annually. 

5. Friant-Kern Canal Contractors, 
Friant-Kern Unit, CVP, California: 
Renewal of existing long-term water 
service contracts with numerous 
contractors on the Friant-Kern Canal 
whose contracts expire 1989-1995. 
Water quantities in existing contracts 
range from 1,200 to 175,440 acre-feet. 

6. South San Joaquin ID and Oakdale 
ID, CVP, California: Operating 
agreement for conjunctive operation of 
New Melones Dam and Reservoir on the 
Stanislaus River; FR notice published 
June 6, 1979, Vol, 44, page 32483. 

7. San Luis Water District, CVP, 
California: Amendatory water service 
contract providing for a change in point 
of delivery from Delta-Mendota Canal to 
the San Luis Canal. 

8. Mid-Valley Water Authority, CVP, 
California: Temporary water supplies up 
to 100,000 acre-feet. 

9. City of Avenal, CVP, California: 
Amendment of existing water service 
contract to provide for furnishing project 
power to city canalside relift facilities 
and change the point of diversion. 

10. ID’s and similar water user 
entities: Amendatory repayment and 
water service contracts; purpose is to 
conform to the Reclamation Reform Act 
of 1982 (Pub. L. 97-293). 

11. United Water Conservation 
District, SRPA, California: Loan 
repayment contract, $18,730,000 
proposed obligation. 

12. State of Hawaii, Molokai Project, 
SRPA: Contract amendment to provide 
for use of facilities for M&I purposes. 

13. State of California, CVP, 
California: Contract(s) for, (1) sale of 
interim water to the Department of 
Water Resources for use by the State 
Water Project Contractors, and (2) 
acquisition of conveyance capacity in 
the California Aqueduct for use by the 
CVP, as contemplated in the current 
draft of the Coordinated Operations 
Agreement. 

14. Pixley ID, SRPA, California: Loan 
repayment contract, $12,300,000 
proposed obligation. 

15. Madera ID, Madera Canal, CVP, 
California: Warren Act contract to 
convey and/or store nonproject Soquel 
water through project facilities. 

16. County of Tulare, CVP, California: 
Amendatory water service contract, to 
provide an additional 1,908 acre-feet 
and reallocate 400 acre-feet of water 
from the Ducor ID for a total increase of 
2,308 acre-feet. 

17. Truckee-Carson ID and Sierra 
Pacific Power Company, Newlands 
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Project, Nevada: Warren Act contract to 
wheel 9,500 acre-feet of nonproject - 
water through project facilities. 

18. Panoche Water district, CVP, 
California: Amendatory water service 
contract providing for change in point of 
delivery from Delta-Mendota Canal to 
the San Luis Canal. 

19. Solano Irrigation District, Solano 
Project, California: Amendatory loan 
repayment contract providing for 
reconveyance and M&l water supply 
delivery. 

20. Shasta Dam Area Public Utilities 
District, CVP, California: Renewal of 
M&l water supply contract. Less than 
6,000 acre-feet. 

21. Grasslands Water District, CVP, 
California: Interim interruptible water 
service contract; 100,000 acre-feet of 
Project water in lieu of agricultural 
drainage water for waterfowl habitat. 

22. U.S. Fish and Wildlife Service, 
CVP, California: Long-term contract for 
water supply for Federal refuge in 
Grasslands area of California. 

23. City of Redding, CVP, California: 
Amendatory M&l water supply contract. 

24. P-Canal Water Users Association, 
Klamath Project, California/Oregon: 
Agricultural water service contract, less 
than 20,000 acre-feet. 


Upper Colorado Region: Bureau of 
Reclamation, P.O. Box 11568 (125 South 
State Street), Salt Lake City, UT 84147, 
telephone (801) 524-5435. 


1. Individual irrigators, M&I, and 
miscellaneous water users, Utah, 
Wyoming, Colorado, and New Mexico: 
Temporary (interim) water service 
contracts for surplus project water for 
irrigation or M&l use to provide up to 
10,000 acre-feet of water annually for 
terms up to 5 years; long-term contracts 
for similar service for up to 1,000 acre- 
feet of water annually. 

2. Animas-La Plata Conservancy 
District, Animas-La Plata Project, 
Colorado: Repayment contract; 9,200 
acre-feet per year for M&I use; 72,200 
acre-feet per year for irrigation. Contract 
terms will be consistent with binding 
cost sharing agreement dated June 30, 
1986. 

3. La Plata Conservancy District, 
Animas-La Plata Project, New Mexico: 
Repayment contract; 16,000 acre-feet per 
year for irrigation. Contract terms 
consistent with binding cost sharing 
agreement, dated June 30, 1986. 

4. San Juan Water Commission, 
Animas-La Plata Project, New Mexico: 
M&lI repayment contract; 19,700 acre- 
feet per year. Contract terms consistent 
with binding cost sharing agreement, 
dated June 30, 1986. 
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5, San Juan Water Commission, : 
Animas-La Plata Project, New Mexico: 


M&I repayment contract; 5,800 acre-feet — 


per year. Contract terms consistent with 
binding cost sharing agreement, dated 
June 30, 1986. 

6. Southern Ute Indian Tribe, Animas- 
La Plata Project, Colorado: Repayment 
contract for 26,500 acre-feet per year for 
Ma&l use and 3,300 acre-feet per year for 
irrigation use. Contract terms to be 
consistent with binding cost sharing 
agreement and water rights settlement 
agreement, in principle. 

7. Ute Mountain Ute Tribe, Animas-La 
Plata Project, Colorado and New 
Mexico: Repayment contract; 6,000 acre- 
feet per year for M&I use in Colorado; 
25,800 acre-feet per year for irrigation 
use in Colorado; 800 acre-feet per year 
for irrigation use in New Mexico. 
Contract terms to be consistent with 
binding cost sharing agreement and 
water rights settlement agreement, in 
principle. 

8. Navajo Indian Tribe, Animas-La 
Plata Project; New Mexico: Repayment 
contract for 7,600 acre-feet per year for 
Ma&I use. Contract terms to be consistent 
with binding cost sharing agreement and 
water rights settlement agreement, in 
principle. 

9. Grand Valley Water Users 
Association, Orchard Mesa Irrigation 
District, Grand Valley Project, Colorado: 
Contract to continue operation and 
maintenance of Grand Valley 
powerplant. 

10. State of Wyoming, Seedskadee 
Project, Wyoming: One contract for 
repayment of reimbursable cost 
associated with the modification of 
Fontenella Dam pursuant to the 
Reclamation Safety of Dams 
Amendments of 1984 (Pub. L. 98-404). 

11. Miscellaneous water users, Upper 
Colorado Region, Blue Mesa Reservoir, 
Colorado River Storage Project, 
Colorado: M&l uses, 20 acre-feet and 
less for 20-40 years. 

12. ID's and similar water user 
entities: Amendatory repayment and 
water service contracts; purpose is to 
conform to the Reclamation Reform Act 
of 1982 (Pub. L. 97-293). 

13. Upper Yampa Water Conservancy 
District, Colorado: Repayment contract 
to repay a loan of $4,478,000 for the 
construction of Stagecoach Dam and 
Reservoir pursuant to the SRPA of 1956, 
Pub. L. 64-984, as amended. 

14. Ute Mountain Ute Indian Tribe, 
Dolores Project, Colorado: Repayment 
contract for 1,000 acre-feet per year for 
Ma&l use and 22,900 acre-feet per year 
for irrigation. 

15. Weber River Water Users, Weber 
River Project, Utah: Emergency contract 
to replace needle valves. 


16. Emery County Water Conservancy 
District, Utah Power and Light, Emery 
County Water Project Utah: New 
repayment contract with Utah Power 
and Light for the purchase of 
approximately 2,600 acre-feet of project 
water; amendatory contract with Emery 
County Water Conservancy District 
relieving them of their repayment 
obligation for the 2,600 acre feet of 
project water. 

17. Uncompahgre Valley Water Users 
Association, Lower Gunnison Basin 
Unit, Colorado River Water Quality 
Improvement Program, Colorado: 
Agreement for discontinuance for winter 
water flows and administration of 
associated operation and maintenance 
costs. 

18. Ogden River Water Users 
Association, Ogden River Project, Utah: 
Amendatory emergency contracts for 
$243,000 to replace 200 feet of pipeline 
and supporting bridge structure. 


Lower Colorado Region: Bureau of 
Reclamation, P.O. Box 427 (Nevada 
Highway and Park Street), Boulder City 
NV 89005, telephone (702) 293-8536. 


1. Amendment to Contract No. 176r- 
696 between the Bureau of Reclamation 
and the Department of the Army to 
increase the maximum amount of water 
delivered to the Yuma Proving Grounds 
from 55 acre-feet to 975 acre-feet, 
pursuant to the recommendation of the 
Arizona Department of Water 
Resources. 

2. Agricultural and M&l water users, 
CAP, Arizona: Water service 
subcontracts; a certain percent of 
available supply for irrigation entities 
and up to 640,000 acre-feet per year for 
M&lI use. 

3. Southern Arizona Water Rights 
Settlement Act: Sale of up to 28,200 acre- 
feet per year of municipal effluent to the 
city of Tucson, Arizona. 

4. Contracts with five agricultural 
entities located near the Colorado River 
in Arizona, Boulder Canyon Project: 
Water service contracts for up to 1,920 
acre-feet per year total. 

5. Gila River Indian Community, CAP, 
Arizona: Water service contract; 
contract for delivery of up to 173,100 
acre-feet per year. 

6. Sunset Mobile Home Park, Boulder 
Canyon Project, Arizona: M&l water 
service contract for delivery of 30 acre- 
feet of water per year, pursuant to the 
recommendation of Arizona Department 
of Water Resources. 

7. ID's and similar water user entities: 
Amendatory repayment and water 
service contracts; purpose is to. conform 
to the Reclamation Reform Act of 1982 
(Pub. L. 97-293). 
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8. Indian and non-Indian agricultural 
and M&l water users, CAP, Arizona: 
Contracts for repayment of Federal 
expenditures for constuction of 
distribution systems. 

9. Water delivery contracts with the 
State of Arizona, the Bureau of Land 
Management, and several private 
entities which are in the process of 
being organized for a yet undetermined 
amount of Colorado River water for M&l 
use. The purpose of these contracts is to 
afford legal status to various 
noncontractual water users within the 
State of Arizona. 

10. Contract with the State of Arizona 
for a yet undetermined amount of 
Colorado River water for agricultural 
use and related purposes on State- 
owned land. 

11. Contract with 16 individual 
holders of miscellaneous present 
perfected rights to Colorado River water 
totalling 66 acre-feet, pursuant to the 
January 9, 1979, Supplemental Decree of 
the United States Supreme Court (439 
U.S. 419) in Arizona v. California. 

12. County of San Bernardino, San 
Bernardino, California: Repayment 
contract for $13.4 million SRPA loan. 

13. Contracts for delivery of surplus 
water from the Colorado River, when 
available, with Emilio Soto and Sons, for 
1,836 acre-feet per year; Kennedy 
Livestock, for 480 acre-feet per year; and 
the Metropolitan Water District of 
Southern California, for 180,000 acre-feet 
per year; and the Coachella Valley 
Water District for 100,000 acre-feet-per 
year. 

14. Ramona Municipal Water District, 
Ramona, California; Repayment contract 
for $6.8 million SRPA escalation loan. 

15. Amendatory contract with the 
Central Arizona Water Conservation 
District to increase the district's CAP 
repayment ceiling and to update other 
provisions of the contract. 

16. Contract with Maricopa-Stanfield 
and Central Arizona Irrigation and 
Drainage Districts to establish a Santa 
Rosa Canal administrative committee 
and to transfer operation and 
maintenance of the canal to Maricopa- 
Stanfield, CAP, Arizona. 


Southwest Region: Bureau of 
Reclamation, Commerce Building, Suite 
201, 714 South Tyler, Amarillo, TX 
79101, telephone (806) 378-5430. 


1. Fort Cobb Reservoir Master 
Conservancy District, Washita Basin 
Project, Oklahoma: Amendatory 
repayment contract to convert 4,700 
acre-feet of irrigation water to M&lI use. 

2. Foss Reservoir Master Conservancy 
District, Washita Basin Project, 





Oklahoma: Amendatory repayment 
contract for remedial work. 

3. Vermejo Conservancy District, 
Vermejo Project, New Mexico: 
Amendatory contract to relieve the 
district of further repayment obligation, 
presently exceeding $2 million, pursuant 
to Pub. L. 96-550. 

4. Hidalgo County Irrigation District 
No. 1, Lower Rio Grande Valley, Texas; 
Supplemental SRPA loan contract for 
approximately $13,205,000. The 
contracting process is dependent upon 
final.approval of the supplemental loan 
report. 

5. ID's and similar water user entities; 
Amendatory repayment and water 
service contracts; Purpose is to conform 
with the Reclamation Reform Act of 
1982 (Pub. L. 97-293). 

6. Rio Grande Water Conservation 
District, Alamosa, Colorado: Contract 
for the district to be the vender of the 
Closed Basin Division, San Luis Valley 
Project, surplus water if available. 

7. Carlsbad ID, Carlsbad Project, New 
Mexico; Repayment contract for the 
costs incurred by the United States for 
replacing the needle values at Fort 
Summer Dam. 

8. Conejos Water Conservancy 
District, San Luis Valley Project, 
Colorado: Amendatory contract to place 
OMa&R costs on a variable basis 
commensurate with the availability of 
project water. 

9. Arbuckle Master Conservancy 
District, Arbuckle Project, Oklahoma: 
Contract for the repayment of costs 
incurred by the United States for the 
construction of the Sulphur, Oklahoma, 
pipeline and pumping plant (if 
constructed). 

10. A short-term water service 
contract with the Conejos Water 
Conservancy District. San Luis Valley 
Project, Colorado, for the sale of water 
during the 1987 irrigation season. 


Missouri Basin Region: Bureau of 
Reclamation, P.O. Box 36900, Federal 
Building, 316 North 26th Street, Billings, 
Montana 59107-6900, Telephone (406) 
657-6413. 


1. Individual irrigators, M&T, and 
miscellaneous water users, Missouri 
Basin Region, Montana, Wyoming, 
North Dakota, South Dakota, Colorado, 
Kansas, and Nebraska: Temporary 
(interim) water service contracts for 
surplus project water for irrigation or 
M&lI use to provide up to 10,000 acre-feet 
of water annually for terms up to 5 
years; long-term contracts for similar 
service for up to 1,000 acre-feet of water 
annually, 

2. Nokota Company, Lake Sakakawea, 
P-SMBP, North Dakota: Industrial water 
service contract; up to 16,800 acre-feet of 


water annually; FR notice published 
May 5, 1982, Vol. 47, Page 19472. 

3. Fort Shaw ID, Sun River Project, 
Montana: R&B loan repayment contract; 
up to $1.5 million. 

4. ID's and similar water user entities: 
Amendatory repayment and water 
service contracts; purpose is to conform 
to the Reclamation Reform Act of 1982 
(Pub. L. 97-293). 

5. Oahe Unit, P-SMBP, South Dakota: 
Cancellation of master contract and 
participating and security contracts in 
accordance with Pub. L. 97-293 with 
South Dakota Board of Water and 
Natural Resources and Spink County 
and West Brown Irrigation Districts. 

6. Owl Creek ID, Owl Creek Unit, P- 
SMBP, Wyoming; Amendatory water 
service contract to reflect water supply 
benefits being received from Anchor 
Reservoir. 

7. Almena ID No. 5, Almena Unit, P- 
SMBP, Kansas; Deferment of repayment 
obligation for 1986 and 1987. 

8. Almena Irrigation District No. 5, 
Almena Unit, P-SMBP, Kansas; 
Irrigation water service and repayment 
contract amendment to adjust payment 
due to reduced water supply, $576,090 
outstanding. 

9. Corn Creek ID and Ear! Michael, 
Glendo Unit, P-SMBP, Wyoming, and 
Nebraska: Irrigation contracts. 

10. Webster ID No. 4, Webster Unit, 
P-SMBP, Kansas; Irrigation water 
service and repayment contract 
amendment to adjust payment due to 
reduced water supply, $970,816 
outstanding. 

11. Webster Irrigation District No. 4, 
Webster Unit, P-SMBP, Kansas 
deferment or repayment obligation for 
1986 and 1987. 

12. Green Mountain Reservoir, 
Colorado-Big Thompson Project; 
Proposed contract negotiations for sale 
of water from the marketable yield to 
water users within the Colorado River 
drainage of Western Colorado. 

13. Ruedi Reservoir, Fryingpan- 
Arkansas Project, Colorado; Second 
round of proposed contract negotiations 
for sale of water from the regulatory 
capacity of Ruedi Reservoir. 

14. Lower South Platte Water 
Conservancy District, Central Colorado 
Water Conservancy District, and the 
Colorado Water Resources and Power 
Development Authority; Narrows Unit, 
P-SMBP, Colorado; Water service 
contracts for repayment of costs and 
cost sharing agreement. 

15. Kirwin ID No. 1, Kirwin Unit, P- 
SMBP, Kansas; Deferment of repayment 
obligation for 1986. 

16. Kirwin ID No. 1, Kirwin Unit, P- 
SMBP, Kansas; Irrigation water service 
and repayment contract and Emergency 
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Drought Act loan contract amendment 
to adjust payments due to reduced 
water supply, $866,231 outstanding. 

17. Fryingpan-Arkansas Project, 
Colorado; East Slope Storage system 
consisting of Pueblo, Twin Lakes, and 
Turquoise Reservoir; Contract 
negotiations for temporary and long- 
term storage and exchange contracts. 

18. Twin Loups Irrigation District, 
Pick-Sloan Missouri Basin Program; 
Amend repayment contract to include 
increased project construction cost and 
adjust payments to full current payment 
capacity. 

19. Cedar Bluff Irrigation District No. 6 
and the State of Kansas, Cedar Bluff 
Unit, P-SMBP, Kansas; negotiate 
contract with the State of Kansas for use 
of all or part of the conservation pool of 
Cedar Bluff Reservior for recreation, and 
fish and wildlife purposes for payment 
of the irrigation district's cost obligation. 
Alternative action under consideration 
is to reallocate project purposes to flood 
control, and fish and wildlife, and 
recreation and a small amount of 
municipal and industrial, and irrigation 
use. Also to abandon the irrigation 
distribution works. Amend the Cedar 
Bluff Irrigation District's contract to 
relieve it of all contract obligations. 

20. Whitney Irrigation District, 
Nebraska, SRPA Loan Contract; 
deferment of all or part of 1986 payment. 

21. Garrison Diversion Conservancy 
District, Garrison Diversion Unit, P- 
SMBP, North Dakota; renegotiation of 
the master repayment contract to bring 
the terms in line with the Garrison Unit 
Reformulation Act of 1986. 


Opportunity for public participation and 
receipt of comments on.contract 
proposals will be facilitated by 
adherence to the following procedures: 


(1) Ony persons authorized to act on 
behalf of the contracting entities may 
negotiate the terms and conditions of a 
specific contract proposal. 

(2) Advance notice of meetings or 
hearing will be furnished to those 
parties that have made a timely written 
request for such notice to the 
appropriate regional or project office of 
the Bureau of Reclamation. 

(3) All written correspondence 
regarding proposed contracts will be 
made available to the general public 
pursuant to the terms and procedures of 
the Freedom of Information Act (80 Stat. 
383), as amended. 

(4) Written comments on a proposed 
contract or contract action must be 
submitted to the appropriate Bureau of 
Reclamaticn officials at locations and 
within time limits set forth in the 
advance public notices. 
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(5) All written comments received and 
testimony presented at any public 
hearings will be reviewed and 
summarized by the appropriate regional 
office for use by the contract approving 
authority. 

(6) Copies of specific proposed 
contracts may be obtained from the 
appropriate Regional Director or his 
designated public contact as they 
become available for review and 
comment. 

(7) In the event modifications are 
made in the form of proposed contract, 
the appropriate Regional Director shall 
determine whether republication of the 
notice and/or extension of the 60-day 
comment period is necessary. Factors 
which shall be considered in making 
such a determination shall include, but 
are not limited to: (1) The significance of 
the impacts(s) of the modification and 
(ii) the public interest which has been 
expressed over the course of the 
negotiations. As a minimum, the 
Regional Director shall furnish revised 
contracts to all parties who requested 
the contract in response to the initial 
public notice. 

Dated: January 30,, 1987. 

C. Dale Duvall, 

Commissioner of Reclamation. 

[FR Doc.-2506 Filed 2-5-87; 8:45am} 
BILLING CODE 4310-09-m 


Minerals Management Service 


Outer Continental Shelf Oil and Gas 
Lease Sale; Southern California; 
Request for Comments 


AGENCY: Minerals Management Service 
(MMS), Interior. 

ACTION: Request for Comments on 
Possible Mitigating Measures to be 
Applied to Blocks in the proposed Call 
for Information and Nominations for 
Southern California Outer Continental 


Shelf (OCS) Oil and Gas Lease Sale 95. 


summary: This Notice requests 
comments on possible mitigating 
measures to allow joint use of portions 
of the Pacific Missile Test Center Sea 
Test Range (PMTCSTR). The measures 
which are being considered include 
various controls on exploration, 
development, and production on 
potential leases within the PMTCSTR in 
the area identified on the attached map. 

The offshore oil and gas industry and 
any other parties are invited to comment 
on the effect the mitigating measures 
will have on the level of interest in 
blocks within the PMTCSTR, In 
addition, we are requesting the industry 
to provide detailed economic, geologic, 
and other technical information 


concerning the feasibility of these 
measures. 

This Notice is published in 
accordance with existing law regarding 
presale activities for Lease Sale 95, 
especially P.L. 99-591. section 111{c). 
This Notice precedes the formal 
prelease step—a Call for Information 
and Nominations—and does not 
constitute a final decision to either lease 
blocks listed herein or to specifically 
apply these mitigating measures. The 


Secretary will make those decisions after 


full compliance with the OCS Lands Act 
and other applicable laws and 
regulations. 

DATE: Comments must be received by 
March 23, 1987. 

AppreEss: Comments should be 
submitted to the Regional supervisor, 
Office of Leasing and Environment, 
Pacific OCS Region, MMS, 1340 W. 
Sixth Street, Los Angeles, California 
90017. Hand deliveries to the Pacific 
OCS Region may be made to Room 274 
at that address. One copy of comments 
and any associated materials should 
also be submitted to the Chief, Offshore 
Leasing Management Division, MMS, 
Room 4230, 18th & C Streets, NW., 
Washington, DC 20240. any privileged or 
proprietary information which the 
respondent wishes to be treated as such 
should be attached to the comments and 
the envelope marked “Contains 
Proprietary Date and Information.” 

FOR FURTHER INFORMATION CONTACT: 
Richard L. Wilhelmsen, Regional 
Supervisor, Office of Leasing and 
Environment, at (213) 894-6775. 

Author: Frederick L, White, Leasing 
Activities Section, Pacific OCS Region, 
MMS. 

SUPPLEMENTARY INFORMATION: The 
MMS is considering a variety of 
measures in conjunction with the PMTC 
to allow for the joint use of the OCS 
within portions of the PMTCSTR. The 
first measure which is being proposed is 
identical to parts (a) and (b) of a 
military stipulation used in OCS Oil and 
Gas Lease Sales 73 and 80. The second 
measure is a new stipulation for 
operational coordination and controls 
within the identified portion of the 
PMTCSTR. The third measure is 
identical to the ‘Hold Harmless” 
stipulation used in Sales 73 and 80. The 
other measures would preclude surface 
occupancy within 6 nautical miles of the 
Meteorological Rocket launch facility at 
PMTC and require subsea completions 
within the PMTCSTR. Areas within the 
PMTCSTR which are not shaded on the 
attached map would not be offered for 
lease. 

Industry is invited to provide 
comments on the effect the described 
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measures will have on their interest in 
the affected blocks. In addition, we are 
requesting detailed economic, geologic, 
and other technical information on the 
feasibility of these measures and the 
information to lessees clauses. 


Measure 1—Operational Controls, 
Electomagnetic Emissions, and 
Evacuation 


(a) The lessee agrees that, prior to 
operating or causing to be operated on 
its behalf, boat or aircraft traffic into 
individual designated warning areas, the 
lessee shall coordinate and comply with 
instructions from the Commander, 
Western Space and Missile Center 
(WSMC), the Commander, Pacific 
Missile Test Center (PMTC), and the 
Commander, Fleet Area Control and 
Surveillance Facility (FACSFAC), or 
other appropriate military agency. Such 
coordination and instruction will 
provide for positive control of boats and 
aircraft operating in warning areas at all 
times. 

(b) The lessee agrees to control its 
own electromagnetic emissions and 
those of its agents, employees, invitees, 
independent contractors, or 
subcontractors emanating from 
individual, designated defense warning 
areas in accordance with requirements 
specified by the commander, WSMC, 
the Commander, PMTC, and the 
Commander, FACSFAC, or other 
appropriate military agency, to the 
degree necessary to prevent damage to 
or unacceptable interference with 
Department of Defense flight, testing, or 
operations activities conducted within 
individual, designated warning areas. 
Necessary monitoring, control, and 
coordination with the lessee, its agents, 
employees, invitees, independent 
contractors or subcontractors will be 
effected by the Commander of the 
appropriate onshore military installation 
conducting operations in the particular 
warning area; provided, however, that 
control of such electomagnetic 
emissions shall permit at least one 
continuous channel of communication 
between a lessee, its agents, employees, 
invitees, independent contractors, or 
subcontractors, and onshore facilities. 


Measure 2—Operational Coordination 
and Controls 


(a) The lessee agrees that, prior to 
operating or causing to be operated on 
its behalf any exploration or 
development activities on the lease, and 
during such operatons, the lessee shall 
meet and coordinate with the Regional 
Director (RD), Mineral Management 
Service (MMS), and the Commander, 
Pacific Missile Test Center (PMTC), for 





operations scheduling. The lessee shall 
comply with instructions from the RD, 
MMS, after consultation with the 
Commander, PMTC, regarding 
operations scheduling. Such scheduling 
coordination shall commence at least 3 
months prior to the expected start of 
operations and continue through 
completion of the operations. The lessee 
will be reqired to clear the lease for 
periods of up to 30 days following 
completion of the agreed upon 
scheduled operations. The 30-day period 
can be waived at the discretion of the 
Commander, PMTC. 

(b) The lessee, recognizing that 
mineral exploration, development and 
production operations of the leased 
areas of submerged lands can impede 
military operations, hereby recognizes 
and agrees that the MMS reserves and 
has the right to temporarily suspend 
operations of the lessee under this lease 
in the interests of national security 
requirements. such temporary 
suspension of operations, including the 
removal of all surface facilities, the 
evacuation of personnel or appropriate 
sheltering of personnel not evacuated 
(appropriate shelter shall mean the 
protection of all lessee personnel for the 
entire duration of any Department of 
Defense activity from flying or failling 
objects or substances) will come into 
effect upon the order of the RD, MMS, 
after consultation with the Commander, 
PMTC, or higher authority, when 
national security interests necessitate 
such action. The RD may authorize time 
for stabilization of oil and gas 
operations in an emergency situation, It 
is understood that any temporary 
suspension of operations for national 
security purposes could extend from 3 to 
14 days; however, any such suspension 
may be extended by order of the RD. 

(c) The U.S. Navy (Navy) reserves the 
right to put a representative aboard any 
vessel or facility associated with 
exploration, drilling, or production 
activities within the PMTC Sea Test 
Range boundaries without prior notice. 
The Navy representative's activities 
shall not interefere with those of the 
vessel;’s crew, but the representative 
shall be allowed complete inspections of 
all spaces aboard. Navy representatives 
shall be reqired to sign an agreement 
provided by MMS to protect proprietary 
data. 


Measure 3—Hold Harmless 


Whether or not compensation for such 
damage or injury might be due under a 
theory of strict or absolute liability or 
otherwise, the lessee assumes all risks 
of damage or injury to persons or 
property which occurs in, on, or above 
the Outer Continental Shelf (OCS), to 


any person or persons or to any property 
of any person or persons who are 
agents, employees, or invitees, of the 
lessee, its agents, independent 
contractors, or subcontractors doing 
business with the lessee in connection 
with any activities being performed by 
the lessee in, on, or above the OCS, if 
such injury by the lessee, or damage to 
such person or property occurs by 
reason of the activities of any agency of 
the U.S. Government, its contractors or 
subcontractors, or any of their officers; 
agents, or employees, being conducted 
as a part of, or in connection with, the 
programs and activities of the Western 
Space and Missile Center, the Pacific 
Missile Test Center, or other appropriate 
military agency. 

Notwithstanding any limitations of the 
lessee’s liability in section 14 of the 
lease, the lessee assumes the risk 
whether such injury or damage is 
caused in whole or in part by any act or 
omission, regardless of negligence or 
fault, of the U.S., its contractors, or 
subcontractors, or any of their officers, 
agents, or employees. The lessee further 
agrees to indemnify and save harmless 
the U.S. against all claims for loss, 
damage, or injury sustained by the 
lessee, and to indemnify and save 
harmless the U.S. against all claims for 
loss, damage, or injury sustained by 
agents, employees, or invitees of the 
lessee, its agents, or any independent 
contractors or subcontractors doing 
business with the lessee in connection 
with the programs and activities of the 
aforementioned military installations 
and agencies, whether the same be 
caused in whole or in part of the 


‘negligence or fault of the U.S., its 


contractors or subcontractors, or any of 
their officers, agents, or employees and 
whether such claims might be sustained 


“under theories of strict or absolute 


liability or otherwise. 
Measure 4—No Surface Occupancy 


If leased, those blocks and portions of 
blocks which are identified in this 
measure will be offered for lease with 
the requirement of no surface occupancy 
in'the identified portions. The resources 
contained in the blocks subject to the 
provisions of this measure may be 
explored for and recovered by facilities 
placed on adjacent blocks or 
unrestricted portions of the same blocks. 

All blocks subject to the provisions of 
this measure are included on Outer 
Continental Shelf Leasing Map No. 6B, 
Channel Islands. The provisions of this 
measure apply to those portions of the 
blocks listed within 6 nautical miles of 
the Pacific Missile Test Center Sea Test 
Range Meteorological Rocket launch 
facility as depicted on the attached map: 
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Blocks 4657, 4558, 4557, 4556, 4457, 4456, 
4455, 4356, and 4355. 


Measure 5—Subsea Completions 


Those blocks and portions of blocks 
which are identified in this measure will 
be offered for lease with the 
requirement of subsea completions in 
the identified portions. 

All blocks subject to the provisions of 
this measure are located on Outer 
Continental Shelf Leasing Map No. 6B, 
Channel Islands. The provisions of this 
measure apply to those portions of the 
blocks listed within the Pacific Missile 
Test Center Sea Test Range but more 
than 6 nautical miles from the 
Meteorological Rocket launch facility as 
indicated on the attached map. 


Whole Blocks: 
4357, 4257, 4159, 4158, 4058, and 4057 
Portions of Blocks: As shown on the 
attached map. 
4558, 4557, 4457, 4456, 4455, 4356, 4355, 
4259, 4258, 4255, and 4155 


Information to lessees 


This Information to.Lessee clause is to 
inform potential lessees about the 
frequency and types of operations that 
take place in the Pacific Missile Test 
Center Sea Test Range (PMTCSTR) and 
to outline other measures which may 
affect oil and gas operations; Extensive, 
hazardous military operations take - 
place in the PMTCSTR from 5 to 7 days 
a week. These operations include air to 
surface missiles, surface to surface 
missiles, low flying missiles, and 
gunnery. Pacific Missile Test Center 
(PMTC) operations are scheduled on a 
week-by-week basis. On occasion, the 
schedule is known up to 3 months in 
advance. 

Close coordination between the 
industry and the PMTC schedulers will 
be necessary. It is expected that the 
PMTC will be able to schedule 120-day 
periods for industry operations 
(exploration, development, and 
production workovers). However, in the 
event of a sudden requirement for use of 
the area by PMTC, the industry may be 
required to shut down operations within 
24 hours and, in some cases, to evacuate 
or vacate. The PMTC will need to 
schedule 30-day periods for their 
operations at different points throughout 
the lease period. 

In addition to the limits on operations, 
national security may require the 
imposition of additional measures 
affecting leases within the PMTCSTR. 
The additional measures may include no 
direct illumination to the west except 
safety and navigation lights during 
certain times of the year and personnel 
security clearances. 
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Information requested: This Notice 
has been prepared to obtain the view of 
the oil and gas industry and any other 
parties on the above proposals. 
Comments should address the following 
topics: 

(1) The effect the proposed mitigating 
measures will have on industry's interet 
in the blocks which are subject to the 
provisions detailed above. A ranking of 
relative interest for the blocks with the 
proposed mitigating measures would be 
useful in assessing the effects of the 
proposed measures. 

(2) Alternative lease terms and 
conditions which would allow the 
industry to explore, develop, and 
produce hydrocarbon resources 
consistent with the intent of the 


mitigating measures included in this 
notice. 

(3) The ability of industry to work 
within the 120-day periods allocated for 
operations (exploration, development, 
and production workovers). This 
assumes subsea completions for 
production operations within the Pacific 
Missile Test Center Sea Test Range as 
shown on the attached map. 

(4) The feasibility of subsea 
completions or no surface occupancy 
operations within the areas identified in 
this Notice. 

(5) Detailed economic, geologic, and 
other technical information concerning 
the feasibility of these measures. The 
information provided should include any 
cost differences between subsea 
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completions and traditional offshore 
production methods. 

All privileged or proprietary 
information including explanatory maps 
if provided will, upon request, be treated 
as for U.S. Government use only. 
However, summaries of the information 
submitted to MMS and the names of 
respondents submitting information will 
not be so treated. 

Approved. 

Dated: January 29, 1987. 

William D. Bettenberg, 
Director, Minerals Management Service. 
J. Steven Griles, 


Assistant Secretary—Land and Minerals 
Management. 


BILLING CODE 4310-MR-M 
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U. S. DEPARTMENT OF THE INTERIOR 


MINERALS MANAGEMENT SERVICE 
PACIFIC OCS REGION 


EXPLANATION 

U7 

“Wy; No Surface Occupancy 
Subsea Completions 


Pacific Missile Test Center 
Sea Test Range (PMTCSTR) 


POTENTIAL MITIGATING MEASURES TO ALLOW JOINT USE WITHIN THE PACIFIC 
MISSILE TEST CENTER SEA TEST RANGE IN FUTURE LEASE SALES. 


[FR Doc. 87-2139 Filed 2-5-87; 8:45 am] 
BILLING CODE 4310-MR-C 
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INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-18 (Sub-No. 91X] 


The Chesapeake and Ohio Railway 
Co.—Abandonment Exemption—in 
Fayette County, KY 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exemption. 


SUMMARY: The Commission exempts 
from prior approval under 49 U.S.C. 
10903, et seq., the abandonment by The 
Chesapeake and Ohio Railway 
Company of 4.11 miles of track in 
Fayette County, KY, subject to standard 
labor protection. 


DATES: This exemption is effective 

March 9, 1987. Petitions to stay must be 

filed by February 23, 1987, and petitions 

for reconsideration must be filed by 

March 3, 1987. 

ADDRESSES: Send pleadings referring to 

Docket No. AB-18 (Sub-No. 91X) to: 

(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner’s representatives: 
Lawrence H. Richmond, 100 North 
—_ Street, Baltimore, MD 21201 

an 

Patricia Vail, 500 Water Street, 
Jacksonville, FL 32202 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar, (202) 275-7245 

SUPPLEMENTARY INFORMATION: 

Additional information is contained in 

the Commission's decision. To purchase 

a copy of the full decision, write to T.S. 

InfoSystem, Inc., Room 2229, Interstate 

Commerce Commission Building, 

Washington, DC 20423, or call 289-4357 

(DC Metropolitan area), or toll-free (800) 

424-5403. 


Decided: January 29, 1987. 

By the Commission, Chairman Gradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 87-2500 Filed 2-5-87; 8:45 am} 
BILLING CODE 7035-01-M 


[Finance Docket No. 30960] 


indiana and Ohio Railway Co.— 
Acquisition and Operation 
Exemption—indiana and Ohio Railroad 
Co.; Exemption 


Indiana and Ohio Railway Company 
(IORy) has filed a notice of exemption to 
acquire and operate two rail lines in 
Ohio owned and operated by the 
Indiana and Ohio Railroad Company 


(IOR), a corporate affiliate and a Class 
III railroad, as follows: (1) The 16.6-mile 
Middletown/Mason Secondary Track, 
extending from milepost 0 at 
Middletown, where it connects with the 
Consolidated Rail Corporation (Conrail), 
to milepost 12.2 at Mason, OH, and 
including a 4.4-mile branch line from 
Hageman Junction to Lebanon, OH; and 
(2) the 9.4-mile Blue Ash Secondary 
Track, extending from milepost 39.76 at 
Brecom to milepost 49.60 at the 
McCullough Yard, where it connects 
with Conrail, near Cincinnati,OH. ~ 

Comments must be filed with the 
Commission and served on Robert L. 
Calhoun, Sullivan and Worcester, 1025 
Connecticut Avenue, NW., Suite 806, 
Washington, DC, 20036. (202) 775-8190. 

This notice is related to Finance 
Docket No. 30961, where the Indiana 
and Ohio Rail Corporation, the parent of 
IORy and IOR, has concurrently filed a 
notice of exemption to continue in 
control of IORy and IOR. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transaction. 


Decided: January 21, 1987. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 
Secretary 
[FR Doc. 87-2498 Filed 2-5-87; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 30961] 


indiana and Ohio Rail Corp.— 
Continuance in Control Exemption— 
Indiana and Ohio Railway Co. and 
indiana and Ohio Railroad Co.; 
Exemption 


Indiana and Ohio Rail Corporation 
(IORC), a non-carrier, has filed a notice 
of exemption to continue in control of 
Indiana and Ohio Railway Company 
(IORy), after it becomes a rail carrier, 
and Indiana and Ohio Railroad 
Company (IOR), a Class III railroad. 

IORC is the parent corporation of both 
IORy and IOR. IORy is a corporation 
organized for the purpose of acquiring 
two lines owned and operated in Ohio 


! The Railway Labor Executives’ Association 
(RLEA) filed an unsupported request for labor 
protection claiming that this transaction is subject 
to the mandatory labor protection provisions of 49 
U.S.C. 11347. Since this transaction involves an 
exemption from 49 U.S.C. 10901, RLEA’s request is 
rejected. See Class Exemption—Acgq. & Oper. ef R. 
Lines Under 49 U.S.C. 10901, 1 1.C.C.2d 810 (1985). 
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by IOR. The two lines total 
approximately 26 miles in length and 
run as follows: (1) Between Mason, OH, 
and Middletown, OH, where it connects 
with the Consolidated Rail Corporation 
(Conrail); and (2) between Brecon, OH 
and Norwood, OH, connecting with 
Conrail near Cincinnati, OH. The 
transaction by which IOR seeks to 
acquire these two lines is the subject of 
a notice of exemption in Finance Docket 
No. 39060, filed concurrently with this 
notice. IOR will continue to own and 
operate a third line that runs 
approximately 26 miles from Brookville, 
IN, to Valley Junction, OH, where it 
connects with Conrail. 

IORC states that the three lines do not 
connect, although they are managed and 
operated as one entity. IORC also states 
that the continuance in control of IOR 
and JORy is not part of a series of 
anticipated transactions that would lead 
to a connection between them or any 
railroad in their corporate family. This is 
a transaction involving the acquisition 
or continuance in control of a 
nonconnecting carrier that is exempt 
from the prior review requirements of 49 
U.S.C. 11343. See 49 CFR 1180.2(d)(2). 

As a condition to use of this 
exemption, any employees affected by 
the transaction will be protected by the 
conditions set forth in New York Dock 
Ry.—Control—Brooklyn Eastern Dist., 
360 I.C.C. 60 (1979). This will satisfy the 
requirements of 49 U.S.C. 10505(g)(2). 

Petitions to revoke the exemption 
under 49 U.S.C. 10505(d) may be filed at 
any time. The filing of a petition to 
revoke will not automatically stay the 
transaction. 


Decided: January 21, 1987. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 
Secretary. 
[FR Doc. 87-2499 Filed 2-5-87; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-10 (Sub-No. 41X)] 


Norfolk and Western Railway Co.— 
Abandonment Exemption—in Franklin 
County, OH 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of Exception. 


SUMMARY: The Commission exempts 
from prior approval under 49 U.S.C. 
10903, et seg., the abandonment by 
Norfolk and Western Railway Company 
of 1.23 miles of track in Franklin County, 
OH, subject to standard labor 
protection. 








DATES: This exemption is effective 
March 9, 1987. Petitions to stay must be 
filed by February 17, 1987, and petitions 
for reconsideration must be filed by 
February 26, 1987. 
ADDRESSES: Send pleadings referring to 
Docket No. AB-10, (Sub.-No. 41X) to: 

(1) Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423 

(2) Petitioner’s representative: 
Angelica D. Lloyd, Norfolk Southern 
Corporation, 204 S. Jefferson Street, 
Roanoke, VA 24042-0069. 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 


Decided: January 29, 1987 

By the Commission, Chairman Gradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. 
Noreta R. McGee, 
Secretary 
[FR Doc. 87-2501 Filed 2-5-87; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-10 (Sub-No. 40X)] 


Norfolk and Western Railway Co.— 
Exemption—Abandonment in Madison 
County, IL 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Notice of exception. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of prior approval under 49 
U.S.C. 10903, et seq., the abandonment 
by Norfolk and Western Railway 
Company of 1.32 miles of track between 
milepost 27.92 and milepost 29.24 near 
Alton in Madison County, IL.subject to 
standard labor protection. 

DATES: This exemption is effective 
March 9, 1987. Petitions to stay must be 
filed by February 17, 1987, and petitions 
for reconsideration must be filed by 
February 26, 1987. 

ADDRESSES: Send pleadings referring to 
Docket No. AB-10, (Sub.-No. 40X) to: 
(1) Office of the Secretary, Case Control 


Branch, Interstate Commerce 
Commission, Washington, DC 20423 
(2) Petitioner's representative: Angelica 

D. Lloyd, Norfolk Southern 
Corporation, 204 South Jefferson 
Street, Roanoke, VA 24042-0069. 


FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision, write to T.S. 
InfoSystems, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or call 289-4357 
(DC Metropolitan area) or toll free (800) 
424-5403. 


Decided: January 29, 1987. 

By the Commission, Chairman Gradison, 
Vice Chairman Lamboley, Commissioners 
Sterrett, Andre, and Simmons. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 87-2502 Filed 2-587; 8:45 am} 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Information Collection(s} Under 
Review 


February 3, 1987. 

The Office cf Management and Budget 
(OMB) has been sent for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. Entries are grouped into 
submission categories. Each entry 
contains the following information: (1) 
The name and telephone number of the 
Agency Clearance Officer (from whom a 
copy of the form/supporting documents 
is available); (2) the office of the agency 
issuing the form; (3) the title of the form; 
(4) the agency form number, if 
applicable; (5) how often the form must 
be filled out; (6) who will be required or 
asked to report; an estimate of the 
number of responses; (7] an estimate of 
the total number of respondents; (8) an 
estimate of the total number of hours 
needed to fill out the form; (9) an 
indication of whether Section 3504(h) of 
Pub. L. 96-511 applies; and, (10) the 
name and the telephone number of the 
person or office responsible for the OMB 
review. Copies of the proposed form(s) 
and the supporting documentation may 
be obtained from the Agency Clearance 
Officer whose name and telephone 
number appear under the agency name. 
Comments and questions regarding the 
item(s) contained in this list should be 
directed to the reviewer listed at the end 
of each entry and to the Agency 
Clearance Officer. If you anticipate 
commenting on a form but find that time 
to prepare will prevent you from 
submitting comments promptly, you 
should advise the reviewer and the 
Agency Clearance Officer of your intent 
as early as possible. 
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Department of Justice 


Agency Clearance Officer: Larry E. 
Miesse 202/633-4312. 


Revision of a Currently Approved 
Collection 


(1) Larry E. Miesse, 202/633-4312 

(2) Office for Victims of Crime, Office of 
Justice Programs, Department of 
Justice 

(3) Crime Victims Compensation Grants; 
Revised Program Guideline 

(4) No form number 

(5) Semi-annually 

(6) State and local governments. 
Information is necessary to submit a 
statutorily required report to the 
Congress on the effectiveness of the 
Victims of Crime Act of 1984 and to 
assure grantee’s compliance with 
statutory criteria. 

(7) 40 respondents 

(8) 320 burden hours 

(9) Not applicable under 3504{h} 

(10) Jeff Hill—395-7340 


Extension of the Expiration Date of a 
Currently Approved Collection Without 
Any Change in the Substance or in the 
Method of Collection 


(1) Larry E. Miesse, 202/633-4312 

(2) Immigration and Naturalization 
Service, Department of Justice 

(3) Application to Extend Time of 
Temporary Stay 

(4) I-539 

(5) On occasion 

(6) Individuals or households. Used by 
nonimmigrant aliens to extend time 
of temporary stay. 

(7} 125,000 respondents 

(8) 41,500 burden hours 

(9) Not applicable under 3504(h) 

(10) Jeff Hill—395-7340 

(1) Larry E. Miesse, 202/633-4312 

(2) Immigration and Naturalization 
Service, Department of Justice 

(3) Notice of Final Naturalization 
Hearing 

(4) N-445B 

(5) On occasion 

(6) Individuals or households. Used to 
notify a U.S. citizen parent of the 
time and place of a final hearing for 
naturalization of his/her child. 

(7) 9,000 respondents 

(8) 747 burden hours 

(9) Not applicable under 3504{h) 

(10) Jeff Hill—395-7340 

(1) Larry E. Miesse, 202/633-4312 

(2) Office of the Comptroller, Office of 
Justice Programs, Department of 
Justice 

(3) Categorical Assistance Progress 
Report 

(4) OJARS 4587/1 

(5) Other (Final Report} 
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(6) State or local governments, 
businesses or other for-profit, non- 
profit institutions 

(7) 1,000 respondents 

(8) 8,000 burden hours 

(9) Not applicable under 3504(h) 

(10) Jeff Hill—395-7340 


New Collections 


(1) Larry E. Miesse, 202/633-4312 

(2) Bureau of Justice Statistics, 
Department of Justice 

(3) 1987 Census of Public and Private 
Juvenile Detention, Correctional 
and Shelter Facilities 

(4) CJ-17 (public), CJ-29 (private) 

(5) Biennially 

(6) State or local governments, non- 
profit institutions. This biennial 
undertaking provides descriptive 
data on public and private juvenile 
facilities and their residents used by 
policymakers, planners and 
practitioners. 

(7) 3,150 respondents 

(8) 5,250 burden hours 

(9) Not applicable under 3504(h) 

(10) Jeff Hill—395-7340 

(1) Larry E. Miesse, 202/633-4312 

(2) Office of Juvenile Justice and 
Delinquency Prevention, 
Department of Justice 

(3) National Study of Law Enforcement 
Policies and Practices Regarding 
Missing Children and/or Homeless 
Youth 

(4) No form number 

(5) Other—One time 

(6) State or local governments. This is 
the vehicle used to systematically 
study law enforcement agencies’ 
investigative and case management 
practices in cases of missing or 
homeless children and youth. 

(7) 2,528 respondents 

(8) 1,055 burden hours 

(9) Not applicable under 3504(h) 

(10) Jeff Hill—395-7340 

Larry E. Miesse, 

Department Clearance Office, Department of 

Justice. 

[FR Doc. 87-2468 Filed 2-5-87; 8:45 am] 

BILLING CODE 4410-10-M 


Federal Bureau of Investigation 


Renewal; National Crime Information 
Center (NCIC) Advisory Policy Board 


In accordance with the provisions of 
the Federal Advisory Committee Act 
(U.S .C. App. I (Supp. II, 1972)], and Title 
41, CFR, 101-6.10, the Director, FBI, with 
the concurrence of the Attorney 
General, has determined that the 
renewal of the National Crime 
Information Center (NCIC) Advisory 


Policy Board is in the public interest in 


connection with the performance of 
duties imposed upon the FBI by law, and 
hereby gives notice of its renewal. 

The Board recommends to the 
Director, FBI, general policy with 
respect to the philosophy, concept, and 
operational principles of the NCIC, 
particularly the system's relationship 
with local and State criminal justice 
systems. 

The Board consists of thirty members 
of which twenty are elected from State 
and local criminal justice 
representatives; six are appointed by the 
Director, FBI, consisting of two members 
each from the judicial, prosecutorial, 
and correctional segments of the 
criminal justice community; four are 
representatives of criminal justice 
professional associations, e.g., American 
Probation and Parole Association, 
National Sheriff's Association, National 
District Attorney's Association, and the 
International Association of Chiefs of 
Police. 

The Board functions solely as an 
advisory body in compliance with the 
provisions of the Federal Advisory 
Committee Act. Its charter will be filed 
in accordance with the provisions of the 
Act. 


Dated: December 20, 1986. 
William H. Webster, 
Director. 
[FR Doc. 87-2496 Filed 2-5-87; 8:45 am] 
BILLING CODE 4410-02-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


[TA-W-17.636] 


Mead Corp. et al.; Amended 
Certification Regarding Eligibility To 
Apply for Worker Adjustment 
Assistance 


In accordance with section 223 of the 
Trade Act of 1974, the Department of 
Labor issued a Certification of Eligibility 
to Apply for Worker Adjustment 
Assistance on December 18, 1986 
applicable to all workers of the Mead 
Corporation. Chillicothe, Ohio. The 
Certification was published in the 
Federal Register on January 9, 1987 (52 
FR 874). 

Based on new information furnished 
to the Department, the certification 
notice is amended to properly reflect the 
correct worker group by inserting 
Chilpaco Mill in the notice. 

The intent of the certification is to 
cover all workers of the Chilpaco Mill of 
Mead Corporation, Chillicothe, Ohio. 
The amended notice applicable to TA- 
W-17.636 is hereby issued as follows: 
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All workers of the Chilpaco Mill, Mead 
Corporation Chillicothe, Ohio who became 
totally or partially separated from 
employment on or after September 15, 1985 
are eligible to apply for adjustment 
assistance under section 223 of the Trade Act 


of 1974. 

Signed at Washington, DC, this 27th day of 
January, 1987. 
Barbara Ann Farmer, 
Acting Director, Office of Program 
Management, UIS. 
[FR Doc. 87-2573 Filed 2-5-87; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-17.613] 


Muench-Kreuzer Candle, Syracuse, NY; 
Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; Correction 


In FR Doc. 86—29085 appearing on 
page 46956 in the Federal Register of 
December 29, 1986, the June 24, 1985 
impact date for workers at the subject 
plant is corrected by changing the 
impact date to February 21, 1986. All 
workers of Muench-Kreuzer Candle’s 
Syracuse facility were covered under an 
earlier certification, TA-W-14.965 which 
expired on February 21, 1986. 

Affirmative Determinations: TA-W- 
17.613: Muench-Kreuzer Candle 
Syracuse, NY. 

The corrected Certification covers all 
workers of the firm separated on or after 
February 21, 1986. 

Signed at Washington, DC, this 29th day of 
January 1987. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

[FR Doc. 87-2568 Filed 2-5-87; 8:45 am] 
BILLING CODE 4510-30-M 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title Il, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 





or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 


Petitioner (Union/Workers/Firm) 


Pennzoil Products Co. (Workers) ... mosisecieeait 
Pennzoil Exploration and Production Co. (Workers). 
Chromatioy Drilling Fluids (Workers)... e 
LTV Energy (Workers) ; 

Treolite Chemical (Company). 

Dresser industries (Workers) . 

Presto Lock, Inc. (FIW)... 

Armco, inc., National Supply Div. (Workers) . 
Berry Metal Co. (Workers) 

Gaffney Cline & Assoc. (Co. official) 
Cooperweld Fine Wire, |AM 

Saturn Fuels, Lid. (UMWA)... 

American Motors Corp. (UAW)... 

Pine Bluff indus. (Workers) .... 

itmann Coal Co. (UMWA) 

Pioneer Fixture Corp. (Co. official) . 

Bureau of Engraving (GCIU) 

FIP, inc. (Workers) 

LTV Stee! (Workers). i 

Amoco Production Co. (workers) ... 
Jackson blouse (ILGWU). 

Southland Royalty, Co (Company) 
UTICA-Duxbak, Inc. (Workers).......: 
Westinghouse Elec., Co (Workers) 

D.J. Inspection Serv. (Workers)....... 

E.K. Birdwell (Workers) 

LTV Steel Corp. (Workers)....... 

Clayton Silver Mines (Workers) ...... 

EIS Div. of Parker Hannifin Corp. (Union)... 
Joy Mfg. (Workers) 

Tenneco Oil (Workers)........ 

US Steel Mining Co. (UMWA). 

island Creek Coal Co. (UMW) 

JICO Fishing Tools (Workers)..... 

Panther Drilling, inc. (Company). 

CGG American Serv. ( 

Brown Shoe Co. (Leather Goods Wkers:) ... 
Fire Check, Inc. (Workers) 

Machem Well Service (Worker).. 
Harnischfeger Corp. (Workers) ... 

Siemons Energy & Automation (1.U.E. Union) 
General Chemical (\CWU) 

C.1. Walker Machinery (Workers) 

Royal Coal Co. (Workers) 

Teledyne Wisc. Motor (Workers) 

Fire Equipment Co. (Company) 
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investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance 


Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 


The purpose of each of the 


Assistance, at the address shown below, 
not later than Feburary 17, 1987. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 17, 1987. 

The petitions filed in this case are 
available for inspection at the Office of 
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TA-W-18,968 
TA-W-18,969 
TA-W-18,970 
TA-W-18,971 
TA-W-18,972 
TA-W-18,973 
TA-W-18,974 
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TA-W-18,978 
TA-W-18,979 
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TA-W-19,007 
TA-W-19,008 
TA-W-19,009 
TA-W-19,010 
TA-W-19,011 
TA-W-19,012 


investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2 of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 


of the firm involved. 


The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 


not later than February 17, 1987. 
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the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washington, 
DC 20213. 

Signed at Washington, DC, this 20th day of 
January 1987. 
Marvin M. Fooks 


Director, Office of Trade Adjustment 
Assistance. 


High & low pressure oil valves. 
Fiat rolled steel. 
ae eee. 


Ot Gas Exraton & Po 

Hunting Clothing For Men. 
Fractional H.P. Motors. 
inspect pipes used in oil wells. 
Brooms, mops, brushes, sponges, vacuum bags. 
Process orders to mills & ships to customers. 
Raw silver ore. 
Brake shoes & disc brakes. 
Casting for valves used in oil wells. 
Natural gas & oil. 
Overhaul of mine machinery. 


Women's casual shoes. 

install fire sprinklers. 

Repair oll wells & pumps. 

Hoists, overhead cranes components for mining shovels. 
Electric motors & generators. 

Aluminum sulfate. 

Caterpillar equipment. 

Coal production. 

Air cooled gasoline engines. 

Repair oif field equipment. 


Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 17, 1987. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washington, 
DC 20213. 

Signed at Washington, DC, this 26th day of 
January 1987. 

Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
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[FR Doc. 87-2569 Filed 2-5-87 8:45 am] 
BILLING CODE 4510-30-M 


Federal-State Unemployment 
Compensation Program; 
Unemployment Insurance Program 
Letter No. 4-87, Interpreting 
Reasonable Assurance for Educational 


Employees 


The Employment and Training 
Administration (ETA) interprets Federal 
law pretaining to unemployment 
insurance as part of the fulfillment of its 
role in administration of the Federal- 
State unemployment insurance system. 
These interpretations are issued in 
Unemployment Insurance Program 
Letters (UIPLs) to State Employment 
Security Agencies. 

Section 3304(a)(6)(A) of the Federal 
Unemployment Tax Act (FUTA) 
requires, as one of several conditions for 
certain tax credits to employers, that 
individuals employed by State and local 
government entities and certain 
nonprofit organizations be covered by 
State unemployment insurance (UI) 
laws. UI benefits are payable to such 
individuals in the same amount, on the 
same terms, and subject to the same 
conditions as other services subject to 
the State UI law. However, section 
3304(a)(6)(A) also contains a required 
exception for services performed for 
educational and certain other 
institutions. This exception requires the 
denial of benefits between academic 
years or terms and during vacation 
periods and holiday recesses within 
terms if the employee has a “reasonable 
assurance” of performing services in 
such educational employment in the 
following year, term or remainder of a 
term. 

UIPL No. 4-87 clarifies the application 
of reasonable assurance for purposes of 
the between and within terms denial. 
The UIPL consolidates and restates, 


1/22/87 
1/22/87 
1/22/87 
1/26/87 
1/26/87 
1426/87 
1/26/87 
1/26/87 
1/26/87 
1/26/87 
1/26/87 


1/15/87 
1/15/87 
1/9/87 
1/7/87 
1/6/87 
1/12/87 
1/6/87 
1/13/87 
12/11/86 
1/12/87 
1/12/87 


TA-W19,013 
TA-W19,014 
TA-W19,015 
TA-W19,016 
TA-W19,017 
TA-W19,018 
TA-W19,019 
TA-W19,020 
TA-W19,021 
TA-W19,022 
TA-W19,023 


with one exception noted in the text, 
previous issuances regarding reasonable 
assurance. The UIPL is published in the 
Federal Register to inform the public. 


Dated: January 28, 1987. 
Roger D. Semerad, 
Assistant Secretary of Labor. 


Directive: Unemployment Insurance Program 
Letter No. 4-87 

To: All State Employment Security Agencies 

From: Donald J. Kulick, Administrator for 
Regional Management 

Subject: Interpretation of “Reasonable 
Assurance” in Section 3304(a)(6)(A), 
Federal Unemployment Tax Act 

1. Purpose: To provide guidance to State 
agencies on the interpretation of “reasonable 
assurance” as it relates to application of the 
denial provisions of Section 3304({a)(6){A), 
Federal Unemployment Tax Act (FUTA). 

2. References: Section 3304(a)(6)(A), FUTA; 
Draft Language and Commentary to 
Implement the Unemployment Compensation 
Amendments of 1976—Pub. L. 94-566 and its 
five supplements; UIPL 18-78 (March 16, 
1978); UIPL 4-83 (November 15, 1982); UIPL 
41-83 (September 13, 1983); UIPL 30-85 (50 FR 
48,280, published November 22, 1985). 

3. Background: Section 3304{a)}(6)(A), 
FUTA, requires States to pay compensation 
based on services performed for certain 
governmental entities and non-profit 
organizations on the same terms and 
conditions as are applicable to other services 
covered by State law. Exceptions to this 
requirement are found in five distinct clauses 
of Section 3304(a}(6}(A). These exceptions 
provide that an employee of an educational 
institution, an education service agency, and 
certain other entities will be ineligible to 
receive unemployment compensation (based 
on such educational employment) between 
academic years or terms and during vacation 
periods and holiday recesses within terms if 
the employee has a “reasonable assurance” 
of performing services in such educational 
employment in the following year, term or 
remainder of a term. The provisions creating 
these exceptions are referred to as the 
“between and within terms denial” 
provisions. 

“Reasonable assurance” is defined as a 
written, oral, or implied agreement that the 


Camera bags and back packs. 
Sell trucks to oil companies. 
Production of cement. 
Portrait Studio (service). 
Stee! wire rope. 


employee will perform services in the same 
or similar capacity during the ensuing 
academic year, term, or remainder of a term. 
The “same or similar capacity” refers to the 
type of services provided; i.e., a 
“professional” capacity as provided by 
clause (i) or a “nonprofessional” capacity as 
provided by clause (ii). For a reasonable 
assurance to exist, the educational institution 
must provide a written statement to the State 
agency stating that the employee has been 
given a bona fide offer of a specified job (e.g.. 
a teaching job) in the second academic 
period. 

Reviews of court cases and selected States’ 
procedures have revealed inconsistencies in 
the application of the between and within 
terms provisions, particularly where the 
circumstances of employment change from 
one academic period to the next. This 
interpretation is being issued to clarify the 
effect of the between and within terms denial 
on certain classes of claimants and to ensure 
that States consistently apply these Federal 
law requirements. This UIPL consolidates 
and restates, with one exception which is 
noted, previous issuances regarding 
reasonable assurance. 

The interpretation in this UIPL applies to 
all clauses of Section 3304{a)(6}(A) regarding 
reasonable assurance, including optional 
clause (v). 

4. Interpretation. The unemployment 
compensation program is intended in part to 
relieve the impact of involuntary 
unemployment on the claimant. The between 
and within terms denial provisions in Section 
3304{a)}({6){A) reflect this in that they do not 
totally prohibit employees of educational 
institutions from receiving unemployment 
benefits between or within academic years. 
These provisions were created to prevent an 
employee with a reasonable assurance of 
resuming employment in the next ensuing 
academic period from receiving benefits 
during certain holiday and vacation periods 
or between academic years or terms. The 
provisions of Section 3304{a)(6)(A) have, 
therefore, been interpreted (1) to require 
denial of benefits to claimants between and 
within academic years who have a 
reasonable assurance of resuming 
employment in the next ensuing academic 
period, and (2) to require the payment of 
benefits to otherwise eligible claimants who 





do not have a reasonable assurance, or who-~ 


have wage credits not earned in employment 
to which the between and-within terms 
clauses apply. 

Accordingly, the following principles apply 
to reasonable assurance and its effect on the 
between and within terms denial provisions 
in section 3304{a)(6)({A): 

a. There must be a bond fide offer of 
employment in the second academic period in 
order for a reasonable assurance to exist. For 
example, if an individual providing an 
assurance had no authority to do so, then the 
offer is not bona fide. Moreover, a 
withdrawal of an offer of employment does 
not necessarily mean the original offer was 
not bona fide. Claimants may at any time 
challenge whether an offer of work is bona 
fide. 

b. An offer of employment is not bona fide 
if only a possibility of employment exists. 
Generally, a possibility instead of a 
reasonable assurance of employment exists if 
(1) the circumstances under which the 
claimant would be employed are not within 
the educational institution's control, and (2) 
the educational institution cannot provide 
evidence that such claimants normally 
perform services the following academic 
year. 

c. Reasonable assurance exists only if the 
economic terms and conditions of the job 
offered in the second period are not 
substantially less (as determined under State 
law) than the terms and conditions for the job 
in the first period. This position modifies that 
stated on page 23 of Supplement 5, of the 
Draft Legislation. 

The State agency is responsible for 
determining whether a claimant has a 
reasonable assurance of performing services 
the following academic year. If an issue 
regarding reasonable assurance arises, States 
are to follow regular fact-finding procedures 
for determining a claimant's eligibility. 

If a reasonable assurance exists, 
application of the between and within terms 
provisions remains subject to the crossover 
provisions discussed in UIPLs 18-78 and 30- 
85. 

A claimant who initially has been 
determined to not have a reasonable 
assurance will subsequently become subject 
to the between and within terms denial 
provisions when the claimant is given such 
reasonable assurance. 

5. Examples. The following examples have 
been developed to assist States in 
understanding how our interpretation may be 
applied to some of the more complex 
situations which may arise. States determine 
whether the specific economic terms and 
conditions of the job offered in the second 
period are substantially less than the job in 
the first period. Therefore, results in the 
examples of determinations regarding 
economic terms and conditions may not be 
identical in all States. Since not all cases can 
be anticipated, the general principles stated 
in the previous section should be consulted 
for cases not falling within these examples. 

In the following examples, an “on-call” 
substitute teacher is one who is generally 
available whenever summoned to perform 
services for the employer, usually on a day to 
day basis. A “long-term” substitute, on the 


other hand, fills in under certain 
circumstances for other teachers for an 
extended period of time. 

a. Refusal of a Contract in the Second 
Academic Year. (Principles 4. and 4.c) A 
principal refuses a contract for the second 
academic year as a teacher; the school offers 
no other employment. The State agency 
determines that the economic terms and 
conditions are substantially the same as in 
the first academic year. Therefore, a 
reasonable assurance exists. 

b. Offers of Reduced Employment. 
(Principles 4.a and 4.c) A full-time teacher 
during the first academic year is offered a 
contract to teach one hour per day during the 
second academic year. Rather than refuse the 
contract and risk no earnings at all, the 
teacher accepts. The State adjudicating the 
claim considers this reduction to be a 
substantial change in economic terms and 
conditions. Therefore, no reasonable 
assurance exists. 

c. Full-time Teacher Offered Long-Term 
Substitute Contract. (Principles 4.a and 4.c) A 
full-time teacher is told that the teacher's 
current contract will not be renewed, but is 
offered a one-year contract as a “long-term” 
substitute teacher. In this district, a “long- 
term” substitute replaces a regular full-time 
teacher who may be ill or on leave of 
absence for as much as an entire school year. 
The rate of pay is the same as for a full-time 
teacher and daily employment is guaranteed 
for the term of the contract. In this case, the 
State agency determines that the economic 
terms and conditions are identical. Therefore, 
a reasonable assurance exists. 

d. Full-time Teacher Placed on On-call 
List. (Principles 4.b and 4.c) A full-time 
teacher in the first academic year is placed 
on the on-call list for the next year. The State 
adjudicating the claim requires the 
educational institution to indicate that the 
claimant will be given substantially the same 
amount of employment for the between and 
within terms denial provisions to apply. This 
could occur if the employer indicates that 
teachers who were full-time the prior year 
are called to work before other substitute 
teachers and that those at the top of the 
substitute list usually work four.to five days a 
week most weeks in the year. The 
educational institution indicates that the 
claimant is only added to the bottom of the 
substitute list and will be infrequently called. 
In this case, the State agency determines that 
this is a substantial reduction in the 
economic terms and conditions of the job. A 
reasonable assurance does not exist because 
(1) the claimant is offered only a possibility 
of work, and (2) any work that does 
materialize would probably result in a 
substantial reduction in the hours worked. 

e. On-call Substitute Teacher Retained on 
On-call List. (Principles 4.a and 4.c) An on- 
call substitute teacher in the first academic 
year is kept on the on-call list for the next 
year. The circumstances under which the 
teacher will be called for work are not 
changed. The State determines that a 
substantial change in economic terms and 
conditions is not anticipated. Therefore, the 
between and within terms denial provisions 
would apply because the claimant has a 
reasonable assurance of performing services. 
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f. On-Call Substitute Retained, but Offered 
Reduced Hours of Work. (Principles 4.b and 
4.c) An on-call substitute is retained on the 
on-call list. However, a new collective 
bargaining agreement provides that certified 
teachers will be called to work before non- 
certified teachers. The claimant is a non- 
certified teacher and had previously been one 
of the first substitutes called for work, but 
now will be called infrequently if at all. The 
State may determine that the between and 
within terms denial provisions would not 
apply for the same reasons cited in (d). 

g. Reasonable Assurance vs. a Possibility 
of Work. (Principles 4.a and 4.b) A teacher is 
offered the same job in the second academic 
year in a special program which is funded 
from an outside source. This program has 
been funded for the past four years. 
However, at the beginning of summer recess, 
no notification of the following year’s funding 
has been received. Other than this lack of 
notification, which usually arrives late in the 
summer, no reason exists to indicate that the 
program will be suspended or abolished. 
While the circumstances under which the 
teacher is employed are not within the 
school's control, the school can still establish 
a pattern showing that the program is likely 
to be funded in the second academic year. 
Therefore, the offer of work is bona fide and 
a reasonable assurance exists. If the program 
is not funded and the claimant is not 
employed in accordance with the assurance 
given earlier, the State must consider whether 
there was a bona fide offer of employment. 

6. Action Required. States are requested to 
review their laws and procedures and make 
any changes needed to conform with this 
interpretation. 

7. Inquiries. Direct inquiries to the . 
appropriate Regional Office. 


[FR Doc. 87-2571 Filed 2-5-87; 8:45 am] 
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Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
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CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringes benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon and Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the-Department. 
Further information and self- 
explanatory forms for the purpose of 


submitting this date may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., Room S-3504, 
Washington, DC 20210. 


New General Wage Determination 
Decisions 


The number of the decisions being 
added to the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” are listed by 
Volume, State, and page number(s). 


Volume II 


Oklahoma: 
OK87--16—pp. 912a-912d 
OK87-17—pp. 912e-912f 


Volume III 


Arizona: 
AZ87—4—pp. 34a-34b 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 


Volume I 


Kentucky: 
KY87-27 (Jan. 2, 1987—p. 361 
Massachussetts: 
MA87-1 (Jan. 2, 1987)—p. 373, pp. 383- 
386 
MA687-2 (Jan. 2, 1987)—p. 388, pp. 397- 
399 


MA87-3 (Jan. 2, 1987)—pp. 405-410 
New York: 

NY87-4 (Jan. 2, 1987)—pp.714-718 
Pennsylvania: 

PA87-14 (Jan. 2, 1987)—pp. 948-955 


Volume II 


Indiana: 
IN87-2 (Jan. 2, 1987)—pp. 253-254, pp. 
259-260 
IN87-5 (Jan. 2, 1987)—pp. 293-294 
Missouri: 
MO87-5 (Jan. 2, 1987)—p. 622-624 
Oklahoma: 
OK87-14 (Jan. 2, 1987)—pp. 901-903, 
pp. 905-909 s 
Texas: 
TX87-29 (Jan. 2, 1987)—p998 
TX87-47 (Jan. 2, 1987)—p. 1065 
Listing by location (index)—pp. xlvi- 
xl vii 
Listing by decision (index)—pp. Ixi-lxiii 


Volume III 


California: 

CA87-1 (Jan. 2, 1987)—p. 36 

CA87-2 (Jan. 2, 1987)—p. 46, pp. 48-62 

CA87-4 (Jan. 2, 1987)—pp. 68-100a 
Idaho: 

1D87-1 (Jan. 2, 1987)—pp. 140-152 
Montana: 

MT87-1 (Jan. 2, 1987)—pp. 166-182 
Nevada: 

NV87-2 (Jan. 2, 1987)—p. 258 

NV87— (Jan. 2, 1987)—p. 268 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the Country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 
3238. 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or abour 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed at Washington, DC, this 30 day of 
January 1987. 

James L. Valin, 

Assistant Administrator. 

[FR Doc. 87-2265 Filed 2-5-87; 8:45 am] 
BILLING CODE 4510-27-M 


Mine Safety and Health Administration 


[Docket No. M-86-234-C] 


Pyro Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 


Pyro Mining Company, P.O. Box 267. 
Sturgis, Kentucky 42459 has filed a 
petition to modify the application of 30 
CFR 75.312 (air passing through 
abandoned, inaccessible, or robbed 
area) to its Pyro #9 Wheatcroft Mine 
(I.D. No. 15-13920) located in Webster 
County, Kentucky. The petition is filed 





under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that air that has passed 
through an abandoned area or an area 
which is inaccessible or unsafe for 
inspection not be used to ventilate any 
working place in any mine. 

2. Petitioner states that the northeast 
sub-mains serves as the intake air 
course for three operating sections. 
These sub-mains have taken 
considerable weight from horizontal and 
vertical stresses. As a result of these 
stresses, the effective area has been 
reduced, causing a high pressure area 
for the fan to overcome. 

3. As an alternate method, petitioner 
proposes to cut the southwest panel into 
the main air course (northeast sub-main) 
at the intake air shaft and to use the 
panel to ventilate number one and three 
units. 

4. In support of this request petitioner 
states that: 

(a) Continuous reading methane and 
carbon monoxide sensors will be placed 
where intake air from the rooms dump 
into the fst main southeast; 

(b) The methane sensor will be set to 
alarm if the level reaches + /— 0.25%; 

(c) An audible alarm will sound on 
number three unit to alert miners if the 
limits. are exceeded. The alarm will be 
fail-safe and activated by the computer; 

(d) An immediate investigation will 
begin if am alarm sounds. Persons will 
be withdrawn to a safe place until the 
cause of the alarm is determined; and 

(e) The intake air course will be 
examined weekly. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that afforded by the standard. 


Request for Comments 


Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standard, Regulations and Variances, 
Mine Safety and Health Administration, 
Room 627, 4015 Wilson Boulevard, 
Arlington, Virginia 22203. All comments 
must be postmarked or received in that 
office on or before March 9, 1987. Copies 
of the petition are available for 
inspection at that address. 


Dated: January 27, 1987. 
Patricia W. Silvey, 


Associate Assistant Secretary for Mine 
Safety and Health. 


[FR Doe. 87-2574 Filed 2-5-87; 8:45 am] 
BILLING CODE 4510-43-m 


Office of the Assistant Secretary for 
Veterans’ Employment and Training 


Change in Procedures for Grant 
Application; Job Training Partnership 
Act, Title IV, Part C, Program Year 1987 


AGENCY: Office of the Assistant 
Secretary for Veterans’ Employment and 
Training, Labor. 


ACTION: Notice. 


SUMMARY: This notice sets forth a 
change and schedule for the Solicitation 
for Grant Application (SGA) for the 
operation of em: and training 
programs in accordance with the State 
Allocation portion of Title IV, Part C of 
the Job Training Partnership Act (JTPA). 
State allocations are mandated by the 
JTPA regulations contained at 20 CFR 
635.11. The change in procedure is that 
eligible applicants for Program Year 
1987 (July 1, 1987-June 30, 1988) will be 
limited to State JTPA administrative 
entities. In previous Program Years, 
Service Delivery Areas (SDAs) 
designated by the Governor were also 
eligible to apply directly for funding. 
SUPPLEMENTARY INFORMATION: 
Procedures in implementing the State 
allocation portion of JTPA, Title IV, Part 
C, until this time have utilized a 
competitive process. In some States, 
competition has been intense, with 
many SDAs and the State JPTA 
administrative entities applying for all 
or part of the funds available in a given 
State. In order to provide a fair and 
impartial evaluation of all proposals, a 
review process has been utilized by the 
Department that takes a great deal of 
time and effort to administer. 
Unfortunately, the average time from 
proposal submission to grant award 
decisions has proven to be 
approximately eight months. As a result, 
many grantees are faced with 
implementing a program that may not be 
as responsive as possible to eligible 
veterans’ employment and training 
needs due to changed labor markets, 
training and placement opportunities. 


This change in procedures will 
streamline the review and approval 
process, while still emphasizing local 
decisionmaking in the analysis of 
veterans’ employment and training 
needs and development of programs to 
address them. While State JTPA 
administrative entities are the only 
eligible applicants, they will be 
encouraged in the SGA to utilize SDA’s 
and local community-based 
organizations (CBOs), especially 
veterans’ service organizations. As in 
the past, a 100% match will be required 
of the State. 


Federal Register / Vol. 52, No. 25 / Friday, February 6,'1987 / Notices 


It is anticipated that the SGA will be 
issued in late February, 1987. It will 
provide specific examp!es of how States 
can work effectively with SDAs and 
CBOs to obtain as wide a geographical 
impact as possible. It will also provide 
examples of the wide variety of 
resources that can be utilized as a match 
or in-kind contribution. 

Consultation and technical assistance 
relative to the development of an 
application will be available upon 
request from the appropriate State 
Director for Veterans’ Employment and 
Training Service for the particular State 
involved. 

Signed at Washington, DC, this 2nd day of 
February, 1987. 

Donald E. Shasteen, 

Assistant Secretary for Veterans’ 
Employment and Training 

[FR Doc. 87-2572 Filed 2-5-87; 8:45 am] 
BILLING CODE 4510-79-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


Agency Records Schedules; 
Availability 


AGENCY: National Archives and Records 
Administration, Office of Records 
Administration. 

ACTION: Notice of availability of 
proposed records schedules; request for 
comments. 


SUMMARY: The National Archives and 
Records Administration (NARA) 
publishes a notice at least once monthly 
of agency requests for records 
disposition authority (records: schedules) 
which include records being preposed 
for disposal or which will reduce the 
records retention period for records 
already authorized for disposal. Records 
schedules identify records of continuing 
value for eventual preservation in the 
National Archives of the United States 
and authorize agencies to dispose of 
records that lack archival value. NARA 
invites public comment on proposed 
records disposals as required by 44 
U.S.C. 3303a(a). 

DATE: Requests for copies must be 
received in writing on or before March 
23, 1987. 

appREss: Address requests for single 
copies of schedules identified in this 
notice to the Records Appraisal and 
Disposition Division (NIR)J, National 
Archives and Records Administration, 
Washington, DC 20408. Requesters must 
cite the contro] number assigned to each 
schedule when requesting a copy. The 
control number appears im parentheses 
immediately after the title of the 
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requesting agency. Once the appraisal of 
the records is completed, NARA will 
send a copy of the schedule. The 
requester will be given 30 days to 
submit comments. Supplementary 
Information: Each year U.S. Government 
agencies create billions of records in the 
form of paper, film, magnetic tape, and 
other media. [In order to control the 
accumulation of records, Federal 
agencies prepare records schedules 
which specify when the agency no 
longer needs them for current business 
and what happens to the records after 
the expiration of this period. Destruction 
of records requires the approval of the 
Archivist of the United States. This 
approval is granted after a thorough 
study of the value of the records for 
future use. A few schedules are 
comprehensive; they list all the records 
of an agency or one of its major 
subdivisions. Most schedules cover only 
one office, or one program, or a few 
series of records, and many are updates 
of previously approved schedules. This 
public notice identifies the Federal 
agencies and their appropriate 
subdivisions requesting disposition 
authority, includes a control number 
assigned to each schedule, and briefly 
identifies the records to be scheduled 
for disposal. The records schedule 
contains additional information about 
the records and their disposition. 
Further information about the 
disposition process will be furnished to 
each requester. 


Schedules Pending Approval 


1. Department of the Air Force, 
Directorate of Administration, Records, 
Management Branch (N1-AFU-87-10). 
Hospital recovery claims records. 

2. Department of the Air Force 
Directorate of Administration, Records 
Management Branch (N1-AFU-87-11). 
Background investigations of applicants 
for child care positions. 

3. Department of the Army, 
Information Systems Command, Records 
Management Branch (N1-AU-87-5, -6, 
and -7). Records relating to the Army 
Information Management Program 
(overall policy records of offices with — 
Army-wide responsibility are 
permanent). 

4. Department of the Army, 
Installations (N1-338-86-4). 
Housekeeping records of Army 
Installations, ca. 1945-65 (schedule 
provides for permanent retention of key 
policy and program records). 

5. Department of Agriculture, National 
Agricultural Statistics Service (N1-355— 
86-1). Update of agency's 
comprehensive records schedule. 

6. Department of Energy, Economic 
Regulatory Administration (NC1-434- 


82-5). Rulemaking Docket Files and 
forms submitted by energy companies 
pertaining to regulation of energy 
resources from 1973 to 1981. 

7. Environmental Protection Agency, 
Office of Toxic Substances (NC1—412- 
85-12). Comprehensive schedule 
covering all records of the office. 

8. Department of the Interior, Bureau 
of Land Management, Division of 
Information Resources Management 
(NC1-49-85-2). Comprehensive schedule 
for agency records. 

9. Department of Justice, Federal 
Bureau of Investigation, Records 
Management Division (N1-65-86-11, and 
N1=65-87 -3 and -4). Documentation 
containing personal information of 
insufficient historical or other value to 
warrant archival retention. Expunction 
of the information has been mandated 
by order of a Federal court. 

10. Department of Justice, Federal 
Bureau of Investigation, Records 
Management Division (N1i-65-87-1, -2, 
and -6). Documentation containing 
personal information of insufficient 
historical or other value to warrant 
archival retention. Expunction of the 
information has been requested by the 
individual to whom it relates. 

11. Department of State, Bureau of 
Public Affairs, Office of Public Programs 
(NC1-59-84-6). Records relating to 
seminars, conferences, and other 
meetings organized to inform the public 
of foreign affairs policy. 

12. Tennessee Valley Authority, 
Corporate Administration and Planning 
(N1-142-87-4). Acquired utility property 
records. : 

13. Department of Transportation, 
Office of the Secretary (N1-398-86-4). 
Employee fitness records. 

14. Department of the Treasury, 
Bureau of Public Debt, Office of 
Securities and Accounting Services (N1- 
53-87-1). Fiscal agency checks issued by 
the Federal Reserve Banks as fiscal 
agents of the United States for payments 
in connection with United States 
securities. 

Dated: January 29, 1987. 

Frank G. Burke, 

Acting Archivist for the United States. 
[FR Doc. 87-2474 Filed 2-5-87; 8:45 am] 
BILLING CODE 7515-01-M 


NUCLEAR REGULATORY 
COMMISSION 


Availability of Final Generic Technical 
Position in High-Level Waste Program 


AGENCY: Nuclear Regulatory 
Commission, 
ACTION: Notice of Availability. 
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SUMMARY: The Nuclear Regulatory 
Commission (NRC) is announcing the 
availability of the “Generic Technical 
Position on Determination of 
Radionuclide Sorption For High-Level 
Nuclear Waste Repositories.” 


ADDRESSES: This document is available 
for public inspection and copying at the 
U.S. Nuclear Regulatory Commission, 
Public Document Room, 1717 H Street, 
NW., Washington, DC 20555, telephone 
202/634-3273. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Kenneth C. Jackson, Section Leader, 
Geochemistry Section, Geotechnical 
Branch, Division of Waste Management, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone 301/ 
427-4541. 


SUPPLEMENTARY INFORMATION: The 
Nuclear Waste Policy Act of 1982 
(NWPA) (Pub. L. 97-425) and the 
Commission regulation 10 CFR Part 60 
promote interaction between the 
Department of Energy (DOE) and NRC 
prior to submittal of a license 
application for a geologic repository. 
These interactions are to fully inform 
DOE about the level of information that 
must be provided in a license 
application to allow a licensing decision 
to be made by NRC. 

The principal mechanism for 
providing guidance to the DOE is 
completion by the NRC staff of Site 
Characterization Analyses (SCA) 
submitted according to’ the NWPA and 
10 CFR Part 60. Additional means have 
been developed to supplement the 
guidance provided in the SCA’s. These 
include staff technical positions on both 
generic and site-specific issues. Generic 
Technical Positions (GTP) establish the 
staff's position on broad technical issues 
that would be applicable to any site. 
Site Technical Positions (STP) establish 
the staff's position on a site-specific 
technical issue. A number of GTP’s will 
be developed by the staff to establish 
staff positions on generic issues or 
information requirements for their 
resolution. 

On January 28, 1986, the NRC 
published for comment a draft version of 
the “Generic Technical Position on 
Determination of Radionuclide Sorption 
for High-Level Nuclear Waste 
Repositories” (51 FR 3525). Public 
comments on the draft version were 
received from a number of groups and 
individuals. Changes and clarifications 
have been made in the final GTP as a 
result of comments received. Copies of 
comments may be examined in the U.S. 
Nuclear Regulatory Commission Public 
Document Room—1717 H Street, NW.., 
Washington, DC 20555. 
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This GTP provides guidance to DOE 
on what information the staff considers 
to be needed to support assessments of 
the effects of radionuclide sorption. upon 
the ability of a high-level waste 
repository to meet the performance 
objectives specified in 10 CFR Part 60. 
The GTP summarizes guidance which 
has been given to DOE through technical 
correspondence, documented technical 
meetings, and other mechanisms 
provided by NRC/DOE Procedural 
Agreement (48 FR 38701, dated 8/25/83). 


Dated at Silver Spring, Maryland, this 30th 
day of January 1987. 

For the Nuclear Regulatory Commission. 
John J. Linehan, 
Acting Chief, Repository Projects Branch, 
Division of Waste Management, Office of 
Nuclear Material Safety and Safeguards. 
[FR Dec. 87-2562 Filed 2-5-87; 8:45 am] 
BILLING CODE 7590-01-™ 


[Docket No. 50-237] 


Commonwealth Edison Co.; 
Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR- 
19 issued to Commonwealth Edison 
Company (CECo), for operation of the 
Dresden Nuclear Power Station, Unit 
No. 2, located in Grundy County, Hlinois. 

The licensee's application for 
amendment dated December 10, 1986, as 
supplemented January 28, 1987, would 
change the Dresden Unit 2 License and 
Technical Specifications to support 
Cycle 11 operation. This latter submittal 
provides additional changes which 
supplement the Licence and Technical 
Specification changes requested in the 
licensee's application dated December 
10, 1986, as follows. As part of the 
Electric Power Research Institute’s 
alternate water chemistry program, 
CECo and General Electric Company 
(GE) are assessing the effects of 
hydrogen water addition on fuel rod 
performance. Three fuel rods are being 
removed for a precharacterized GE Lead 
Test Assembly (LTA} for shipment to 
GE for destructive examination. 
Replacement rods are being taken from 
another irradiated GE assembly. As a 
result of reconstitution, the LTA would 
have an approximate 3% increase in 
local peaking; therefore, a revision to 
the applicable maximum. average planar 
linear heat generation rate (MAPLHGR) 
curve is required to assure adequate 


protection of the fuel assembly design 
criteria. In the January 28 application 
CECo proposes to amend Provisional 
Operating License DPR-19 for Dresden 
Unit 2 to modify the MAPLHGR curve 
for reconstituted GE assembly L¥5458. 
In addition, minor labeling changes to 
specify fuel vendors have been included 
per NRC requests as well as pagination 
changes resulting from the MAPLHGR 
curve change. The December 10, 1986 
application request was originally 
notices in the Federal Register on 
January 28, 1987 (52 FR 2876). 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission’s 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 


- involve a significant reduction in a 


margin of safety. In addition, the 
Commission published guidance in the 
Federal Register (March 6, 1986, 51 FR 
7751) concerning examples of 
amendments that are not likely to 
involve a significant hazards 
consideration. Example (i) is “a purely 
administrative change to technical 
specifications: For example, a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or a change in nomenclature.” 
Example (i) encomposses the minor 
labeling and pagination changes 
requested by the licensee because these 
changes are purely administrative and 
have no material effect on the operation 
of the plant. Therefore, the staff 
proposes to determine that these 
adminsistrative changes involve no 
significant hazrds considerations. In 
accordance with 10 CFR 50.92 the 
licensee has performed the following 
analysis on the proposed MAPLHGR 
change: 

CECo has evaluated the praposed 
Technical Specification amendment and 
determined that it does not represent a 
signficant hazards consideration. Based on 
the criteria for defining the significant 
hazards consideration established in 10 CFR 
50.92, operation of Dresden Unit 2 Cycle 11 
with reconstituted GE LTA will not: 
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1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated: 

The reconstituted fuel assembly is 
mechanically identical to the original 
unreconstituted fuel assembly. Accident 
consequences are not increased by the small 
increase in local peaking in this assembly due 
the more restrictive MAPLHGR limits 
established by this amendment. 

2. Create the possibility of a new or 
different kind of accident from any accident 
previously evaluated because: 

All accidents involving reactor fuel, 
including refueling and fuel handling 
accidents, have previously been considered. 
The reconstituted assembly does not create 
any new scenarios beyond those previously 
analyzed. 

3. Involve a significant reduction in the 
margin of safety because: 

The reconstituted fuel assembly has been 
reanalyzed by GE using NRC approved 
methodolgies, as described in GESTAR; all 
applicable design criteria have been met. 
Therefore, the margin of safety is maintained. 


The staff has reviewed the licensee’s 
no significant hazards consideration 
determination on the proposed 
MAPLHGR change and agrees with the 
licensee’s analysis. Therefore, the staff 
proposes to determine that the 
application for amendment involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Rules and Procedures 
Branch, Division of Rules and Records, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delievered to 
Room 4000, Maryland National Bank 
Building, 7735 Old Georgetown Road, 
Bethesda, Maryland from 8:15 a.m. to 
5:00 p.m. Copies of written comments 
received may be examined at the NRC 
Public Document Room, 1717 H Street, 
NW., Washington, DC. The filing of 
requests for hearing and petitions for 
leave to intervene is discussed below. 

By March 9, 1987, the licensee may file 
a request for a hearing with respect ta 
issuance of the amendment to the 
subject facililty operating license and 
any person whose interest may be 
affected. by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written. petition 
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for leave to intervene: Request for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by. the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect{s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 


hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result in 
derating or shutdown of the facility, the 
Commission may issue the license 
amendment before the expiration of the 
30-day notice period, provided that its 
final determination is that the 
amendment involves no significant 
hazards consideration. The final 
determination will consider all public 
and State comments received. Should 
the Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Comission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attn: Docketing 
and Service Branch, or may be delivered 
to the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC by the above date. Where petitions 
are filed during the last ten (10) days of 
the notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at (800) 325-6000 (in 
Missouri (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
John A. Zwolinski, Director, BWR 
Project Directorate #1, Division of BWR 
Licensing: petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
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should also be sent to the Office of the 
General Counsel-Bethesda, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Mr. Michael I. Miller; 
Isham, Lincoln and Beale, Three First 
National Plaza, Suite 5200, Chigago, 
Illinois 60602, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714{a}(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW.., 
Washington, DC, and at the Morris 
Public Library, 604 Liberty Street, 
Morris, Illinois 60450. 


Dated at Bethesda, Maryland, this 3rd day 
of February 1987. 

For the Nuclear Regulatory Commission. 
John A. Zwolinski, 
Director, BWR Project Directorate No. 1, 
Division of BWR Licensing. 
[FR Doc. 87-2563 Filed 2-5-87; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-455] 


Commonweaith Edison Co., Byron 
Station, Unit No. 2; issuance of Facility 
Operating License 


Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission or NRC), has issued Facility 
Operating License No. NPF-66 to 
Commonwealth Edison Company (the 
licensee) which authorizes operation of 
the Byron Station, Unit No. 2 (the 
facility) at reactor core power levels not 
in excess of 3411 megawatts thermal in 
accordance with the provisions of the 
license, the Technical Specifications and 
the Environmental Protection Plan. The 
issuance of this license was approved 
by the Nuclear Regulatory Commission 
at a meeting on January 30, 1987, and it 
supersedes the License for Fuel Loading 
and Low Power Testing, License No. 
NPF-60, issued on November 6, 1986. 

Byron Station, Unit No. 2 is a 
pressurized water reactor located in 
north central Illinois, 242 miles east of 
the Rock River, 3 miles south-south-west 
of the town of Byron, and 17 miles 
southwest of Rockford, Illinois. The 
station is within Rockvale Township, 





Ogle County, Illinois. The license is 
effective as of the date of issuance. 

The application for the license 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended {the Act), and the 
Commission's regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's regulations in 10 CFR 
Chapter I which are set forth in the 
license. Prior public notice of the overall 
action involving the proposed issuance 
of an operating license for the Byron 
Station was published in the Federal 
Register on December 15, 1978 (43 FR 
58659). 

The Commission has determined that 
the issuance of this license will not 
result in any environmental impacts 
other than those evaluated in the Final 
Environmental Statement and the 
Assessment of the Effect of License 
Duration on Matters Discussed in the 
Final Environmental Statement for the 
Byron Station, Units 1 and 2 (dated April 
1982) since the activity authorized by 
the license is encompassed by the 
overall action evaluated in the Final 
Environmental Statement. 

For further details with respect to this 
action, see (1) Facility Operating License 
No. NPF-66, with Revisions to Technical 
Specifications (Appendix A); (2) Facility 
Operating License NPF-37, dated 
February 14, 1985 with Technical 
Specifications, Appendix A, NUREG- 
1113 and the Environmental Protection 
Plan, Appendix B; (3) Facility Operating 
License NPF-60, issued November 6, 
1986; (4) the report of the Advisory 
Committee on Reactor Safeguards, 
dated March 9, 1982; (5) the 
Commission's Safety Evaluation Report, 
dated February 1982 (NUREG-—0876), and 
Supplements 1 through 8; (6) the Final 
Safety Analysis Report and 
Amendments thereto; (7) the 
Environmental Report and supplements 
thereto; (8) and the Final Environmental 
Statement, dated April 1982 (NUREG- 
0848). 

These items are available for 
inspection at the Commission's Public 
Document Room located at 1717 H 
Street, NW., Washington, DC 20555 and 
at the Rockford Public Library, 215 N. 
Wyman Street, Rockford, Illinois. A 
copy of Facility Operating License NPF- 
66 may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of PWR Licensing-A. Copies of the 
_ Safety Evaluation Report and 

Supplements 1 through 8 (NUREG-~0876) 
and the Final Environmental Statement 
(NUREG-~0848) may be purchased at 


current rates from the Superintendent of 


Documents, U.S. Government Printing 
Office, Post Office Box 37082, 
Washington, DC 20012-7982 or by 
calling (202) 275-2060 or (202).275-2171. 
Dated at Bethesda, Maryland, this 30th day 
of January 1987. 
For the Nuclear Regulatory Commission. 
Steven A. Varga, 
Director, Project Directorate No. 3, Division of 
PWR Licensing-A. 
[FR Doc. 87-2564 Filed 2-5-87; 8:45 am] 
BILLING CODE 7590-01-M 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 


Hydropower Assessment Steering 
Committee; Meeting 


AGENCY: The Pacific Northwest Electric 
Power and Conservation Planning 
Council (Northwest Power Planning 
Council). 


ACTION: Notice of meeting. 


SUMMARY: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Hydropower 
Assessment Steering Committee to be 
held pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. Appendix I, 1- 
4. Activities will include: 

¢ Hydro assessment study report. 

¢ Cumulative impact assessment 
methods briefing. 

e FERC update. 

© Other. 

¢ Public comment. 

Status: Open. 
DATE: February 4, 1987. 10:00 a.m. 
ADDRESS: The meeting will be held in 
the Council's central office, 850 SW. 
Broadway, Suite 1100, Portland, Oregon. 
FOR FURTHER INFORMATION CONTACT: 
Peter Paquet, 503-222-5161. 
Edward Sheets, 
Executive Director. 
[FR Doc. 87-2490 Filed 2-5-87; 8:45 am] 
BILLING CODE 0000-00-M 


PRESIDENT’S SPECIAL REVIEW 
BOARD 


Notice of Meetings 


SUMMARY: The President established by 
Executive Order 12575 of December 1, 
1986 (51 FR 43718, December 3, 1986) the 
President's Special Review Board to 
review activities of the National 
Security Council. In accordance with the 
Federal Advisory Committee Act, Pub.L. 
92-463, as amended, the Board 


announces the following meeting: 
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DATES AND TIMES: Monday, February 9, 
1987; Beginning 2:00 p.m.; 

Tuesday, February 10, 1987; Beginning 
2:00 p.m.; 

Friday, February 13, 1987; Beginning 
10:00 a.m. 
PLACE: Room 5221, New Executive 
Office Building, 726 Jackson Place NW., 
Washington, DC 20503. 


TYPE OF MEETING: Closed. 


CONTACT PERSON: Herbert Hetu, Public 
Affairs Officer, President's Special 
Review Board, Room 5221, New 
Executive Office Building, 726 Jackson 
Place NW. Washington, DC 20503. (202/ 
395-2566). 


PURPOSE OF MEETING: To discuss and 
deliberate facts determined as a result 
of Board interviews and briefings and to 
consider the status and course of the 
Board's review. 


SUPPLEMENTARY INFORMATION: The 
President's Special Review Board was 
established and appointed with three 
distinguished former leaders of the 
government to conduct a comprehensive 
study of the future role and procedures 
of the National Security Council (NSC) 
staff in the development, coordination, 
oversight, and conduct of foreign and 
national security policy; to review the 
NSC staff's proper role in operational 
activities, especially extremely sensitive 
diplomatic, military, and intelligence 
missions; and provide recommendations 
to the President based upon its analysis 
of the manner in which foreign and 
national security policies established by 
the President have been implemented by 
the NSC staff. These meetings will be 
closed to the public pursuant to 5 U.S.C. 
552b(c)(1) and (C)(9)(B) in the interests 
of national security and because the 
nature of the matters discussed at these 
meetings is likely to disclose 
information which, if disclosed 
prematurely, would be likely to 
significantly frustrate implementation of 
proposed action by the President's 
Special Review Board. 

It was not reasonable to provide 15 
days notice of these meetings because of 
the following exceptional circumstances: 
The meetings were required to be held 
promptly due to the Presidential 
direction that the Board review the 
activities of the National Security 
Council and submit its findings and 
recommendations to the President 
within 60 days of issuance of Executive 
Order 12575 dated December 1, 1986. 
Michael L. Weinstein, 

Committee Management Officer, President's 
Special Review Board. 
[FR Doc. 87-2700 Filed 2-5-87; 12:16 pm] 


BILLING CODE 3195-01-M 
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DEPARTMENT OF STATE 
[CM-6/1044] 


Advisory Committee on International 
Law; Partially Closed Meeting 


A meeting of the Advisory Committee 
on International Law will take place at 
10:30 a.m. on Thursday, February 12, in 
Room 6320 of the Department of State, 
2201 C Street, NW., Washington, DC. 
The morning session will not be open to 
the public; the afternoon session (3:00 
p.m. to 4:00 p.m.) will be open to the 
public up to the capacity of the meeting 
room. 

The subject meeting will focus on 
policy and legal issues relating to the 
United States relationship to the 
International Court of Justice, and to the 
immunity of foreign States and their 
instrumentalities. As the morning 
‘session will include examination and 
discussion of material classified in 
accordance with Executive Order 12356 
the disclosure of which could adversely 
affect the foreign policy interests of the 
United States, it has been closed 
pursuant to section 10{d) of the Federal 
Advisory Committee Act and 5 U.S.C. 
552b(c)(1) and 5 U.S.C. 552b(c)(9)(B). 

Entry to building is controlled and will 
be facilitated by advance arrangements. 
Members of the public desiring to attend 
the afternoon session should, prior to 
February 11, notify the Office of the 
Assistant Legal Adviser for Nuclear 
Affairs (telephone (202) 647-1043) of 
their name, affiliation, address and 
telephone number in order to arrange 
admittance. 

Due to delays associated with the 
scheduling of the subject meeting to 
ensure the availability of Advisory 
Committee members, and recent 
extraordinary local weather conditions, 
it has not been possible to give the 
normal 15-day notice of the subject 
meeting. 

Ted A. Borek, 

Executive Director. 

January 30, 1987. 

[FR Doc. 87-2538 Filed 2-5-87; 8:45 am] 
BILLING CODE 4710-06-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


Generalized System of Preferences 
(GSP); Information on Imports During 
First 10 Months of 1986 and Invitation 
of Comments 


This notice is for information only and 
has no legal effect. It is provided to 
inform the public of certain import 
statistics covering the period of January 
through October 1986 and to afford the 


public an opportunity to comment on 
certain discretionary decisions the 
President must make on or about April 
1, 1987 with respect to the GSP program. 
These decisions concern the GSP 
“competitive need” limits set forth in 
section 504(c) and section 504{d)(2) of 
the Trade Act of 1974 (19 U.S.C. 2464(c)), 
and possible redesignation of articles 
previously graduated from GSP. 

Pursuant to section 504{c), any GSP 
eligible beneficiary country that 
exported to the United States during the 
most recent calendar year a quantity of 
any GSP-eligible article in excess of (1) 
$25 million indexed to the nominal 
growth of U.S. Gross National Product 
since 1974, or (2) 50 percent of the value 
of total U.S. imports of the article, is to 
be removed from GSP eligibility not 
later than 90 days after the close of that 
calendar year. Based on preliminary 
data and subject to revision, the 
aforementioned dollar limit is expected 
to be approximately $71,983,637 million 
for calendar year 1986. 

As a result of the Trade and Tariff Act 
of 1984, a general review of the GSP was 
initiated in 1985 and the results of the 
review announced on January 2, 1987. 
(52 FR 389) The purpose of the review 
was to determine whether beneficiary 
countries have become “sufficiently 
competitive” in GSP-eligible products, 
on a product and country specific basis. 
For countries found to be sufficiently 
competitive with respect to a product, 
the percentage competitive need limit 
was reduced to 25 percent and the dollar 
limit was reduced to $25 million indexed 
to the nominal growth of U.S. GNP since 
1974. Based on preliminary data and 
subject to revision, the aforementioned 
dollar limit for countries found to be 
sufficiently-competitive is expected to 
be approximately $28,158,699 million for 
calendar year 1986. 

Section 504(d)(2) of the Trade Act of 
1974, as amended, permits the President 
to disregard the 50 percent competitive 
need limit with respect to any eligible 
article if the value of total imports of the 
article during the most recent calendar 
year did not exceed $5 million, adjusted 
annually to reflect changes in the U.S. 
Gross National Product. This de minimis 
level is expected to be approximately 
$8,453,672 million for calendar year 1986. 

A proclamation will be issued to be 
effective July 1, 1987, making the 
adjustments that are required by section 
504(c) of the Trade Act and announcing 
the discretionary decisions referred to in 
this notice, on the basis of official data 
covering all of calendar year 1986. 

It should be emphasized that the 
information set forth below covers only 
the first 10 months of 1986. While this is 


not complete information, it is being 
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published now in order to provide the 
maximum possible advance indication 
as to adjustments that may be made to 
meet the requirements of section 504(c) 
of the Trade Act and to afford the 
opportunity for comment on potential 
discretionary decisions. 

List I below shows specific GSP 
eligible articles for which countries have 
already exceeded competitive need 
limitations (country supplied over 
$71,983,637 million, or $28,158,699 in the 
case where a country has been found 
sufficiently competitive in the product, 
during January—October 1986) or have 
been graduated from the GSP in earlier 
years pursuant to the President's 
discretionary authority. 

List Il below shows specific GSP 
eligible articles for which countries are 
approaching the competitive need 
limitations (country accounted for over 
47 percent of the value of total U.S. 
imports and/or over $59 million, or for 
countries found to be “sufficiently 
competitive” over 23 percent and/or 
over $23 million during January—October 
1986). 

List III below shows specific GSP 
eligible articles for which countries, 
despite accounting for more than 50 
percent (or 25 percent in the case of a 
country found sufficiently competitive in 
a product) of the value of total U.S. 
imports of an article, may be eligible to 
receive GSP benefits through the de 
minimis waiver (country accounted for 
more than the applicable percentage 
limit and the value of total U.S. imports 
was less than $8,453,672 million during 
January—October 1986). 

List IV below shows specific articles 
for which countries are currently 
ineligible for GSP but which may be 
eligible for redesignation to GSP status 
pursuant to the President's discretionary 
authority (country accounted for less 
than 50 percent, or 25 percent in the case 
of products determined to be sufficiently 
competitive, of the value of U.S. imports 
and did not exceed the applicable dollar 
competitive need limit during January- 
October 1986). 

The Column headed “TSUS” in the 
lists below set forth item numbers of the 
Tariff Schedules of the United States (19 
U.S.C. 1202), representing categories of 
imported articles. 

As noted above, the decisions that the 
President will make on whether to 
waive the percentage limit in cases 
where trade is de minimis and whether 
to redesignate countries with respect to 
products are discretionary. In this 
regard, the GSP Subcommittee of the 
Trade Policy Staff Committee invites 
public comment relevant to these 
upcoming decisions. 





’ All written‘comments with regard to 
these decisions should be addressed to: 
GSP Subcommittee, Office of the United 
States Trade Representative, 600 17th St, 
NW, Room 517, Washington, DC 20506. 
All such submissions should conform to 
15 CFR 2007, particularly §§ 2007.0, 
2007.1(a)(1), 2007.1(a)(2) and 2007.1(a)(3). 
These statements must be accompanied 
by twenty copies, in English, of all 
comments and must be received by the 
Chairman of the GSP Subcommittee of 
the Trade Policy Staff Committee no 
later than the close of business Friday, 
February 20, 1987 at the address listed 
above. If the comments contain business 
confidential information, twenty copies 


of a nonconfidential version of the 
comments along with twelve copies of 
the confidential version must be 
submitted. A justification as to why the 
information contained in the submission 
should be treated confidentially must be 
included in the submission. In addition, 
the submission containing confidential 
information should be clearly marked 
“confidential” at the top and bottom of 
each and every page of the submission. 
The version that does not cortain 
business confidential information (the 
public version) should also be clearly 
marked at the top and bottom of each 
and every page “public version” or 
“non-confidential.”) 
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Written comments submitted in 
connection with these decisions will be 
subject to public inspection by 
appointment only with the staff of the 
GSP Information Center, except for 
information granted “business 
confidential” status pursuant to 15 CFR 
2006.10. The GSP Information Center is 
located in the Office of the United States 
Trade Representative at the address 
listed above. The telephone number of 
the GSP Information Center is (202) 395- 
6971. 

Donald M. Phillips, 
Chairman, Trade Policy Staff Committee. 


List |: COUNTRIES GRADUATED OR EXCEEDING COMPETITIVE NEED LIMITS 


4 Hong Kong 
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Korea, South 


{January-October 1986] 


.| Korea, South.. 


Korea, South.. 


Percent 


of World World Total 


Country Total 


$68,877,939 
23,543,157 
294,553 
15,781,327 
2,010,381 
6,409,552 
58,098,720 
2,572,093 
15,657,603 
136,376,404 
11,438,995 
6,373,878 
20,933,548 
77,011,904 
76,456,292 
92,322,528 
61,608,545 
16,421,070 
944,900 
33,093,177 
16,192,958 
98,696,377 
2,896,473 
680,184 
15,367,822 
15,653,551 
38,477,766 
1,387,129 
120,353,526 
677,683 
2,119,923 
1,619,165 
90,248,534 
14,455,984 
2,465,803 
207,317 
500,732 
15,812,398 
2,647,745 
2,501,673 
5,335,929 
15.918,041 
5,809,304 
32,623,384 
10,748,067 
5,214,667 
14,121,213 
4,992,638 
169,660 
217,324 
1,201,500 
2,399,323 
4,329,571 
6,364,730 


$135,223,992 
56,483,101 
568,589 
16,487,943 
2,091,745 
6,568,800 
72,264,712 
2,822,776 
16,465,433 
137,932,446 
14,802,666 
8,909,369 
22,057,215 
512,830,408 
512,830,408 
660,016,599 
67,990,826 
46,264,888 
2,312,530 
63,536,211 
34,386,267 
120,862,578 
14,045,301 
14,045,301 
73,748,841 
155,859,534 
155,859,534 
1,554,211 
196,913,296 
2,660,418 
2,543,044 
3,168,313 
243,859,894 
35,337,815 
3,656,848 
207,317 
1,295,255 
31,737,469 
13,335,621 
7,519,558 
12,177,668 
61,044,934 
29,346,463 
52,008,369 
20,853,127 
8,401,274 
63,004,016 
49,241,725 
5,118,284 
1,998,423 
19,227,650 
19,227,650 
15,386,448 
22,753,830 
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List |: COUNTRIES GRADUATED OR EXCEEDING COMPETITIVE NEED Limits—Continued 


{January-October 1986] 
hue Country Total | World Total 


47,837,484 57,884,481 
6,936,081 57,884,481 
52,070,580 575,603,345 
184,071,186 575,603,345 
35,210,482 575,603,345 
2,948,271 9,228,524 
3,712,762 5,027,364 
36,022,315 59,464,047 
316,198 1,379,700 
2,429,442 3,529,902 
38,672,945 123,888,379 
52,826,001 139,491,550 
9,449,326 32,780,124 
336,421 2,485,662 
1,264,170 2,485,662 
11,559,820 17,577,965 
329,638 4,092,867 
2,974,200 4,092,867 

ii a ee 1,864,065 3,168,081 
.| Korea, South 4 ; 739,562 3,114,498 
‘a 1,940,193 3,521,267 

| ats ; 26,666,795 75,536,573 
Korea, South nha A 3,758,618 104,478,033 

! : 29,056,567 40,756,753 
Taiwan... i 56,051,780 99,113,490 
Taiwan... iad st 153,228 2,351,655 
Taiwan ae ie ss 85,719,927 168,489,831 
Taiwan... ies aa 5,316,932 11,810,221 
asi 3,265,932 4,406,044 
Korea, South nn 46,529,759 101,127,556 
40,818,698 87,190,320 
19,735,448 54,225,260 
45,263,669 103,676,548 
1,540,849 8,135,868 
2,263,662 3,861,103 
3,051,528 12,156,609 
79,024,123 491,627,725 
33,074,406 86,826,062 
28,504,521 145,728,066 
44,881,188 314,850,846 
501,861,814 | 1,006,551,000 
100,647,589 | 1,006,551,000 
41,797,131 607,637,010 
52,472,157 607,637,010 
41,355,096 769,250,546 
107,618,690 645,512,531 
324,672,614 645,512,531 
10,534,366 112,282,786 
52,850,747 363,241,703 
44,245,516 295,575,433 
1,773,938 19,903,884 
1,502,523 7,201,793 
1,406,721 7,201,793 
5,670,634 21,374,587 
55,360,022 840,489,934 
52,035,653 840,489,934 
48,127,137 117,199,535 
13,228,700 17,797,692 
36,304,408 548,715,563 
42,852,637 | 1,205,162,676 
50,709,244 260,966,530 
174,574,589 | 1,536,168,383 
189,523,544 | 1,536,168,383 
48,564,153 268,727,249 
123,933,348 | 4,132,280,408 
62,756,104 | 4,132,280,408 
402,660,184 | 4,132,280,408 
19,161,931 728,889,755 
14,540,532 728,889,755 
8,180,477 728,889,755 
46,759,807 728,889,755 
174,047,573 | 2,886,712,364 
84,168,432 | 2,886,712,364 
178,644,869 | 2,886,712,364 
46,994,723 | 2,886,712,364 
235,634,941 | 2,886,712,364 
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List |: COUNTRIES GRADUATED OR EXCEEDING COMPETITIVE NEED Limits—Continued 
{January—October 1986] 


Country Country Total - | World Total 
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87,886,597 
210,339,334 
98,576,748 
103,699,918 
5,084,653 
6,882,018 
29,406,336 
3,088,732 
1,459,226 
9,401,955 
5,078,316 
230,237,489 
78,252,171 
36,636,991 
1,873,495 
12,704,885 
85,232,075 
192,531,027 
2,271,507 
3,514,649 
46,189,934 
137,791,900 
19,605,481 
92,893,878 
48,220,632 
387,045 
1,210,227 
16,259,453 
14,558,779 
10,723,336 
24,977,774 
45,328,627 
8,245,201 
28,846,964 
52,212,081 
47,695,721 
239,688,384 
34,438,832 
31,972,021 
29,051,148 
299,073,342 
141,709,063 
30,808,484 
93,972,973 
431,521,669 
68,125,007 
188,236 
131,549,378 
76,520,832 
1,875,039 
995,514 
48,772,735 
46,199,915 
107,163,586 
101,489, 194 
391,437,226 
157,547,271 
36,548,803 
133,084,663 
27,624,816 
108,171,862 
3,278,936 
5,752,525 
12,164,466 
93,994,332 
19,577,726 
17,020,231 
15,267,426 


109;586,611 
163,685,115 
1,231,045,793 
1,231,045,793 
4,234,045,793 
40,299,472 
40,299,472 
149;532,424 
12,895,375 
2,895,375 
21,001,863 
10,919,082 
634,103,772 
169,519,018 
169,519,018 
4,860,187 
38,770,587 
926,304,809 
926,304,809 
215,986,688 
215,986,688 
754,472,796 
754,472,796 
428,807,373 
428,807,373 
428,807,373 
57,520,350 
57,520,350 
57,520,350 
210; 140,876 
210;140,876 
210; 440,876 
461,458, 133 
520,006,965 
520,006,965 
224,307,292 
224,301,292 
4,599,421, 197 
4,599,421, 197 
4,599,421, 197 
378,297,433 
1,848,038,815 
+,848,038,815 
423,226,972 
141,713,722 
556,956,849 
556,956,849 
9,402,017 
338,426,828 
338,426,828 
11,840,471 
14,840,471 
797,303,852 
797,303,852 
797,303,852 
797,303,852 
3,897,347,908 
3,897,347,908 
3,897,347,908 
3,897,347,908 
60,361,253 
275,046,659 
9,661,540 
35,243,769 
35,243,769 
230,288, 192 
277,476,851 


13,078,733 
13,078,733 


13,078,733 
74,328,678 
74,328,678 
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List 1: COUNTRIES GRADUATED OR EXCEEDING COMPETITIVE NEED Limits—Continued 
[January-October 1986] 


/ 33,279,199 74,328,678 
a we ees 31,886,986 | 1,124,814,437 

Korea, South se : 142,772,691 | 1,124,814,437 
Korea, South es : 16,675,874 34,357,406 
Korea, South _ ‘ 19,902,729 62,943,896 
: 4,433,028 11,816,525 

5,268,329 12,728,130 

127,367,986 206,776,667 

11,197,477 109,501,764 

35,741,664 109,501,764 

2,697,530 5,575,487 

55,306,633 244,585,930 

58,558,211 244,585,930 

308,925,783 | 1,092,221,133 

63,172,253 143,039,247 

29,889,243 83,721,957 

222,845,422 780,832,516 

16,861,403 22,172,345 

7,319,339 16,815,320 

168,336 790,081 

17,357,968 42,253,171 

1,222,640 4,249,979 

29,510,245 121,748,829 

27,197,943 50,213,905 

9,140,896 12,146,368 

48,651,037 364,737,455 

215,490,189 364,737,455 

19,326,080 107,513,194 

276,599,921 485,791,327 

966,509 4,279,754 

9,745,912 27,112,731 

178,665,464 550,571,814 

78,758 7,039,484 

49,831 7,093,058 

1,292,053 421,391,991 

67,085,061 755,968,785 

72,689,318 203,745,281 

60,343,296 309,380,170 

83,552,673 309,380,170 

745,445 3,482,938 

9,812,085 19,550,798 

ng 9 oe i 3,829,342 17,484,268 
..| Korea, South.. y 3,212,825 10,876,370 
.| Hong Kong. ats ’ 16,974,125 34,015,567 
16,259,698 44,666,262 

3,092,870 6,166,186 

91,500,000 255,550,000 

45,378,944 208,079,432 

146,504,648 165,100,771 

84,552,514 | 1,503,448,503 

132,945,028 | 1,503,448,503 

42,739,572 | 1,503,448,503 

10,825,611 34,170,797 

2,661,073 6,895,710 

5,372,021 19,450,621 

35,426,134 66,504,183 

125,971,166 780,494,995 

33,125,098 457,205,456 

11,623,416 22,514,461 

4,800,415 10,843,390 

29,871,084 113,755,647 

86,839,990 293,216,159 

358,726 10,288,263 

30,095,405 72,562,619 


* =Graduated; R=Reduced Limit Applies. 

1=Entire Category Except for 192.2191. 

2=Entire Category Except for:685.3260 and 685.3262. 

3—Entire Category Except for 685.7032, 685.7036 and 658.7038. 
4*=Entire Category Except for 737.9525. 

5 Entire Category Except for Plastic Pictue Frames. 

&—Entire Category Except for 774.5580 and 774.5585. 
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List I: COUNTRIES. APPROACHING-COMPETIHTIVE NEED LtwiTs 


Dominican Republic 
Dominican Republic 





Dominican hes arma 
| Mexico... 


| Argentina 

| Turkey 

| Yugoslavia 

| Dominican. Republic... 
Jamaica 


w-ve| MEXICO... 
| Guatemala... 





ig Korea, South... 
<7 Trinidad island 





2 Guat 


[January-October 1986] 





Percent 


BRSSSTRSRSINSSSSASS 
SCYUNYDP$ONO+-OQOONYDBUO 


SIIKESASSESSHASINSSRSESSSHLALALSASNASSBAESSISSSSSS RY 
DOOHA|$DODHHOANNWADONNMNANOANADUYBU®BONUVAONMAROMSBNOODARU: 


S2S308 
O-NSO@ 


N 
a 





$5,454,679 
2,550 
418,639 
2,090,959 
12,461,815 
4,490,421 
15,885 
238,028 
7,991 
106,601 
137,676 
12,933 
35,158,226 
787,689 
5,240;930 
11,567,545 
1,127,784 
2,405,311 
2,587,372 
221,476 
1,316,939 
1,434,816 
4,175,622 
2,407,866 
3,109,430 
1,410,671 
686,995 
31,680,033 
2,400;146 
4,745,909 
1,185,037 
15,158,214 
3,268,670 
1,311,871 
1,526,857 
1,990,365 


3,040, 615 
33,729,329 
11,4814, 107 

670,965. 
410,627 


1 351 331 


World total 


$5,946,778 
2,550 
889,319 
4,166,031 
21,128,695 
4,959,547 
22,749 
1,067,751 
12,908 
209,337 
264,379 
18,493 
36,721,262 
1,435,503 
6,539;860 
19,407,510 
1,863,585 
2,525,828 
3,777,118 
434,585 
1,767,972 
1,488,434 


348,131 
239,348 
579,620 
6,274,045 
66,463 
177,832 
1,198,292 
13,578 
480,883 
12,280,423 
14,889 


34,660,370 
38,410,209 
1,141,261 
686,780 
1,297,181 
641,895 
21,005,056 
56,552,678 
2,160,675 
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LIST I: COUNTRIES APPROACHING COMPETITIVE NEED Limits—Continued 
[January—October 1986] 


Oh a 
on _— | Country total World total 


83,906 138,088 
888,879 1,348,808 
63,189,235 94,862,836 
2,137 4,334 
543,217 769,026 
3,772,302 3,774,879 
2,484,059 2,542,741 
33,093,177 63,536,211 
849,917 1,084,452 
33,204 67,046 
33,842 67,046 
3,064 4,602 
10,816 10,816 
113,720 128,245 
1,884,077 1,884,077 
1,291,777 2,273,160 
401,294 850,147 
11,878 11,878 
260,734 282,380 
42,985 87,415 
1,178,287 2,836,761 
644,135 852,410 
55,915 76,234 
1,876,938 1,921,839 
1,955,382 1,992,579 
7,614,001 7,749,525 
226,337 244,485 
85,501 98,958 
32,681 47,923 
1,226,416 1,292,323 
3,454,633 6,741,443 
ce Mi 4 | 20,155 23,327 
..-.| Hong Kong... a 3 58,379 112,773 
..| Korea, South.... ne o 1 1,264,401 1,855,338 
sastd a Ker | . 487,261 1,690,691 
.| Korea, South ae os ; 864,433 1,690,691 
eed . 14,718,841 34,144,485 
..| Taiwan... Be . 16,711 33,702 
2,641,320 2,992,802 

310,890 371,483 
556,661 921,063 
954,223 1,686,209 
436,364 922,805 
496,672 826,859 
1,787,199 7,780,874 
20,161 28,552 
481,950 664,786 
2,720 2,720 
117,772 140,181 
39,871 39,871 
4,523,110 7,492,562 
92,341 158,030 
2,226,369 4,222,024 
313,295 418,991 
205,785 407,222 
544,872 676,124 
4,140,331 12,285,475 
127,609 196,384 
1,108,845 2,315,572 
935,187 1,691,662 
91,480 140,583 
1,627,081 5,603,853 
945,339 1,346,825 
442,651 587,858 
83,784 | 22,784 
371,510 | 423,848 
743,706 745,600 
346,985 525,235 
2,165,561 5,375,350 
9,974 19,032 
632,574 1,440,080 
2,470,424 2,650,492 
819,62 828,782 
836,341 1,741,172 
3,899,561 5,830,940 
3,334,117 5,430,212 
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List i: COUNTRIES APPROACHING COMPETITIVE NEED Limits—Continued 
{January-October 1986] 


TSuS Country Percent | Country total | World total 


5,874,788 26,066,004 
6,189,079 12,893,386 
19,413,265 49,540,642 
260,324 377,706 
55,547 78,698 
130,493 135,771 
160,241 236,609 
642,817 989,781 
449,064 574,631 
4,077,535 7,198,164 
1,015 1,015 
141,221 220,148 
3,658,705 3,688,594 
346,041 349,138 
17,706 32,469 
416,186 1,449,262 
9,190 18,619 
463,327 534,994 
201,580 364,480 
350,667 700,065 
1,100 1,100 
295,833 298,520 
18,315 27,555 
35,561 66,061 
94,377 158,000 
353,373 682,754 
252,107 295,110 
2,404,806 3,289,809 
46,908 46,908 
59,160 63,109 
3,600,239 13,335,821 
20,911,099 78,800,413 
31,996 41,097 
4,143,470 7,035,945 
20,167,039 29,605,655 
19,423,064 41,120,996 
21,282,639 61,044,934 
2,409,516 5,923,148 
946,900 1,859,183 
341,459 605,606 
1,620 1,620 
27,104 31,110 
11,444,160 44,627,669 
641,040 1,056,104 
17,432,458 29,346,463 
743,453 1,051,487 
32,623,384 52,008,369 
1,041,146 1,351,036 
903,208 1,480,779 
4,104,472 10,815,475 
276,137 383,482 
677,437 933,277 
1,778,198 2,999,494 
36,865 70,657 
8,366,678 13,504,654 
3,158,992 6,681,529 
3,216,266 5,118,284 
65,706 126,704 
4,938,627 15,386,448 
47,837,484 57,884,481 
404,902 532,438 
186,480 187,848 
18,768 37,492 
586,318 1,232,284 
2,099 2,099 
54,087,824 70,460,392 
748,621 921,903 
22,360,295 35,126,294 
47,300 82,000 
3,312 3,312 
112,739 124,636 
47,252 50,606 
687,813 891,659 
2,224,449 2,383,238 
2,291,368 7,164,152 
1,969,977 2,343,207 
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7. 
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a Korea, South.... 
.| Brazil 


Yugoslavia. 


Yugoslavia... 
Yugoslavia... 


| Venezuela 
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Venezuela . 
| Taiwan... 
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List ll: COUNTRIES APPROACHING COMPETITIVE NEED Limits—Continued 
{January—October 1986) 


Percent 


of world World total 


Country total 


10,661,819 27,020,105 
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19,565 
330,185 
942,637 

5,013,962 

32,001 

521,606 

8,807 
141,600 
88,560 
1,249,749 

84,900 

32,641 
183,505 
299,135 
442,001 

5,802,296 
621,926 
3,224,457 
626,647 
259,701 
790,390 
247,503 
3,051 
7,467,540 
2,887,953 
203,587 
8,908,275 
100,116 
2,783,528 
1,247,754 
207,554 
9,060,020 
936,899 
2,496,432 
63,663,046 

35,610 

16,711 
147,336 
200,062 

13,973,979 
484,065 
79,998 
177,159 
30,804 
2,770,814 
181,234 
6,752,398 
2,484,639 
24,756,168 
2,159,834 
4,737,348 
8,853 
134,130 
2,524,902 

51,332 

173,388 
29,056,567 
56,051,780 
21,901,595 

1,240,077 
9,904,691 
5,397,334 
2,827,694 
8,409,030 
9,632,897 
2,645,912 
3,135,299 
3,381,586 
3,386,274 
10,315,182 
9,427,267 
6,841,952 
467,085 
1,720,636 
27,739,055 


38,159 
355,422 
1,605,556 
9,551,874 
54,129 
939,999 
10,425 
218,236 
115,320 
2,432,759 
123,511 
39,406 
270,127 
566,611 
676,804 
13,192,224 
833,890 
7,732,662 
1,020,047 
352,848 
1,548,941 
301,634 
5,784 
25,213,242 
8,965,562 
394,645 
27,714,784 
168,019 
4,449,412 
1,534,482 
426,939 
26,816,113 
1,130,779 
6,814,524 
103,125,807 
54,635 
16,711 
274,770 
303,190 
54,112,293 
656,151 
133,613 
242,097 
34,605 
5,718,682 
258,931 
10,450,423 
9,533,722 
67,322,619 
3,644,346 
16,104,717 
15,776 
176,524 
10,712,279 
86,791 
348,768 
40,756,753 
99,113,490 
30,134,941 
1,557,619 
25,427,338 
6,380,044 
6,673,673 
20,072,742 
15,012,757 
2,880,779 
12,156,609 
6,191,671 
14,643,011 
20,013,472 
12,491,918 
9,932,691 
651,948 
2,138,913 
645,512,531 





Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


List ll: COUNTRIES APPROACHING COMPETITIVE NEED Limits—Continued 


(January-October 1986] 
ornand Country total | World total 


1,002,760,301 
4,132,280,408 
32,593,521 
939,332 
2,083,230 
9,049,692 39,257,269 
61,599,337 433,566,741 
10,919,082 
16,000,000 
38,770,587 
11,949,989 
10,467,500 
10,467,500 
18,269,915 
21,178,600 
9,402,017 
3,488,585 
11,236,935 
1,313,513 
12,068,861 
83,735 
591,892 
23,233 
11,665,349 
207,597 
34,579,198 
13,312,363 
35,565,395 
130,567 
6,325,608 
1,124,521 
4,369,589 
1,421,660 © 
3,624,836 
38,024,508 
90,810 


1,069,273 
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Hong Kong 
Taiwan 
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Venezuela 
Korea, South... 
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49 

95. 
71. 
86. 
57. 
61. 
96. 
87. 
47. 
43. 
38. 
22. 
97, 
58. 
86. 
52. 
68. 
54, 
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10,202,057 

511,794 

3,052,505 

1,884,973 

1,724,860 

25,460,348 283,049,142 
3,100 4,344 


; 134 
8,055,519 28,321,508 
32,553,705 52,668,155 
2,547,483 4,550,311 
1,967,562 8,669,409 
3,818,898 10,732,111 
63,172,253 | 143,039,247 
5,699,400 23,893,885 
12,267,130 28,702,058 
11,838,353 23,473,081 
3,331,964 
95,300 


BESRIBNGIE ye Sessroagsses 


UBaNONONOMR ROUNDONMNNUANO 


| Korea, South 
Korea, South 


Korea, South i 376,297 
. 824,410 
Taiwan... : 5,419,969 
Taiwan... fi 2,408,955 
| Taiwan... ; 16,406,009 
47,297,848 
8,265,184 
4,106, 188 
24,183,438 174,341,552 
550,021]. 702'946 
684,611 1,408,043 
4,283,617 4,846,568 
1,410,352 1,559,456 
826,169 947,634 
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List ll: COUNTRIES APPROACHING COMPETITIVE NEED Limits—Continued 


(January-October 1986] 
roe Country total World total 


3,508,551 §,272,317 
634,488 1,067,494 
16,144,907 19,234,126 
4,237,606 12,162,575 
3,554,522 11,796,711 
12,567,561 50,213,905 
2,141,246 3,217,092 
1,689,577 2,168,791 
3,770,700 9,422,431 
50,528,850 550,571,814 
3,364,800 5,995,365 
1,660,389 2,025,119 
60,343,296 309,380,170 
2,414,624 2,459,153 
5,342,536 15,717,697 

190,155 393,604 

343,491 564,563 
6,972,619 21,635,365 
2,919,944 12,146,745 
1,201,305 1,288,585 
1,069,772 1,848,751 
659,740 1,143,402 
1,900,708 7,427,025 

276,190 539,224 
2,145,620 4,134,731 
2,956,706 5,151,183 
1,503,648 2,059,885 
4,271,532 10,876,370 
7,816,539 17,369,564 

662,608 1,157,977 
1,600,193 2,646,014 
§,875,237 8,475,236 
11,983,997 35,075,061 
1,341,847 2,778,490 
1,139,862 1,231,856 
63,102,435 76,142,144 

768,821 1,586,367 

24,900 24,900 
5,755,347 5,834,257 

449,947 657,053 
3,251,309 6,825,913 

74,503 91,248 

288,109 606,472 
45,285,750 47,617,846 
7,120,610 18,425,492 
60,666,302 400,135,528 
7,942,773 17,622,175 

241,360 394,701 
4,717,127 17,571,841 
12,529,455 28,555,007 
20,268,957 46,418,452 
4,233,875 11,744,887 

71,589 86,479 

38,570 46,523 
35,426,134 66,504,183 
67,913,845 77,793,074 

545,980 921,187 
3,554,022 12,804,255 

417,815 652,045 
32,664,333 40,313,814 
2,116,357 2,378,608 
62,127,907 293,216,159 
‘J das . 26,585,229 107,288,224 
Hong Kong.. ae : 4,975,701 6,222,597 
Hong Kong ; 1,802,736 2,980,571 
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_ *=See List Ill; R=Reduced Limit Applies. 
" 1=684.4020 Only. 
2—Entire Category Except For 737.9525. 
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List %- POSSIBLE DE Mewis TTEMS 
[January—October 1986] 


nie at 1,455,229 

Dominican Republic ihe pcr me . 686,995 1,000,615 
Costa Rica = 3 2,400, 146 2,631,119 
i a 4,745,909 5,466,217 

mee i 1,185,037 1,404,009 

Dominican Republic.. aati os ag . 1,311,871 2,454,557 
Mexico wits a8 E 1,526,857 1,891 564 
| Taiwan......... ~ : 1,990,365 3,087,635 
ied er. 1,055,402 3,878,310 

5,880,264 7,485,770 
3,144,286 6,437,556 
452,753 494,929 
307,140 550,582 
3,205,385 4,243,459 
533,247 704,069 
1,808,828 3,665,189 
3,264,362 5,828,971 
82,304 94,918 
284,231 591,099 
1,260,428 2,401,867 
44,345 50,551 
169,499 348,131 
126,568 239,348 
414,817 579,620 
3,047,575 6,274,045 
51,393 66,463 
173,518 277,832 
649,067 1,198,212 
7,147 13,578 
398,878 480,883 
10,389 14,889 
92,147 122,934 
2,019 3,754 
110,975 205,176 
2,975 4,766 
3,040,615 4,475,488 
670,965 1,141,261 
410,627 686,780 
926,702 1,297,181 
341,385 641,695 
1,351,331 2,160,675 
83,906 138,088 
888,879 1,348,808 
2,137 4,334 
543,217 769,026 
3,662,302 3,774,879 
2,484,059 2,542,741 
849,917 1,084,452 
33,204 67,046 
33,842 67,046 
3,064 | 4,602 
10,816 10,816 
113,720 128,245 
1,884,077 1,884,077 
1,291,777 2,273,160 
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List Ill: POSSIBLE DE Minimis [remS—Continued 
[January-October 1986] 


Percent 
Country of World 
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Country total 


401,294 
11,878 
260,734 
42,985 
1,178,287 
644,135 
55,915 
1,876,938 
1,955,382 
7,614,001 
226,337 
85,501 
32,681 
1,226,416 
3,454,633 
20,155 
58,379 
1,264,401 
487,261 
864,433 
16,711 
2,641,320 
310,890 
556,661 
954,223 
436,364 
496,672 
1,787,199 
20,161 
481,950 
2,720 
117,772 
39,871 
4,523,110 
92,341 
2,226,369 
313,295 
205,785 
544,872 
127,609 
1,108,845 
935,187 
91,480 
1,627,081 
945,339 
442,651 
83,784 
371,510 
743,706 
346,985 
2,165,561 
9,974 
632,574 
2,470,424 
819,642 
836,341 
3,899,561 
3,334,117 
260,324 
55,547 
130,493 
160,241 
642,817 
449,064 
4,077,535 
1,015 
141,221 
3,658,705 
346,041 
17,706 
416,186 
9,190 
463,327 
201,580 
350,667 
1,100 








World total 


850,147 
11,878 
282,380 
87,415 
2,836,761 
852,410 
76,234 
1,921,839 
1,992,579 
7,749,525 
244,485 
98,958 
47,923 
1,292,323 
6,741,443 
23,327 
112,773 
1,855,338 
1,690,691 
1,690,691 
33,702 
2,992,802 
371,483 
921,063 
1,686,209 
922,805 
826,859 
7,780,874 
28,552 
664,786 
2,720 
140,181 
39,871 
7,492,562 
158,030 
4,222,024 
418,991 
407,229 
676,124 
196,384 
2,315,572 
1,691,662 
140,583 
5,603,853 
1,346,825 
587,858 
83,784 
423,848 
745,600 
525,235 
5,375,350 
19,032 
1,440,080 
2,650,492 
828,782 
1,741,172 
5,830,940 
5,430,212 
377,706 
78,698 
135,771 
236,609 
989,781 
574,631 
7,198,164 
1,015 
220,148 
3,688,594 
349,138 
32,469 
1.449,262 
18,619 
534,994 
364,480 
700,065 
1,100 
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List Hl: POSSIBLE DE ‘Minuets 'tTems—Continued 
[January-Gctober 1986] 


ees 


538 





ry ots 
35,561 
94,377 
353,373 
252,107 
2,404,806 
46,908 
59,160 
31,996 


4,143,470 


2;409;516 
946;900 
27,104 
641,040 
743,453 
1,041,146 
‘903,208 
276,137 
677,437 
1,778,198 
36;865 
3,158,992 
3,216,266 
65,706 


404,902 i 


186;480 
186;480 
+8,768 
48,768 
586,318 
2;099 
748;621 


‘47,300 © 


3,372 
112,739 
47,252 
687;813 


298,520 
27,555 
66,061 

158,000 

682,754 

295,110 

3,289,809 
46,906 
63,109 
41,097 

7,035,945 

5,923,148 

1,859,183 
31,110 

1,056,104 

1,051,487 

1,351,036 

1,480,779 

383;482 

933,277 

2,999,494 
70,657 

6,681,529 

5,118,284 

126,704 

532,438 

187,848 

187,848 
37,492 
37,492 

1,232,284 

2,099 

921,903 

82,000 
3,312 

124,636 
50,606 

891,659 

2,383,238 

7,164,152 

2,343,207 
38,159 

355,422 

1;605;556 
54,129 

939,999 
10,425 

218,236 

115,320 

2,432,759 

123;511 
39,406 

270,127 

566,611 

676,804 

833,890 

7,732,662 
1,020,047 
352,848 
1,548,941 
301,634 
5,784 
394,645 
168,019 
4,449,412 
1,534,482 
426,939 
1,130,779 
6,814,524 
54,635 
16,711 

274,770 

303,190 

656,151 

133,613 

242,097 
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List Hi: Possipte DE Minimts ITEmMS—Continued 
[January—October 1986] 


Percent 


30,804 34,605 
2,770,814 5,718,682 
181,234 258,931 
2,159,834 3,644,346 
8,853 15,776 
134,130 176,524 
51,332 86,791 
173,388 348,768 
4,240,077 1,557,619 
5,397,334 6,380,044 
2,827,694 6,673,673 
2,645,912 2,880,779 
3,381,586 6,191,871 
467,085 651,948 
1,720,636 2,138,913 
120,980 157,341 
490,335 939,332 
1,802,210 2,083,230 
1,715,327 3,488,585 
934,000 1,313,513 
48,224 83,735 
365,162 
22,333 
97,702 
127,467 
3,714,545 
971,238 
2,272,349 
970,365 
1,963,090 3,624,836 
73,538 90,810 
649,212 1,069,273 
95,313 102,359 
439,745 837,004 
1,290,128 4,069,281 
2,341,389 4,069,281 
357,777 511,694 
2,770,518 3,052,505 
1,210,894 1,884,973 
1,554,463 1,724,860 
3,100 4,344 
[ 2,547,483 4,550,311 
ses a . 794,165 3,331,964 
Korea, South S53 i . 76,669 95,300 
Korea, South ie yes soe . 831,876 1,474,756 
443,893 789,097 
376,297 790,081 
824,410 1,171,582 
2,408,955 3,588,419 
4,106,188 5,647,254 
550,021 702,946 
684,611 1,408,043 
4,283,617 4,846,568 
1,410,352 1,559,456 
826,169 947,634 
3,508,551 5,272,317 
634,488 1,067,494 
2,141,246 3,217,092 
1,689,577 2,168,791 
3,364,800 5,995,365 
1,660,389 2,025,119 
2,414,624 2,459,153 
190,155 393,604 
343,491 564,563 
1,201,305 1,288,585 
1,069,772 1,848,751 
659,740 1,143,402 
1,900,79 7,427,025 
Hong Kong ae esoneensonssoes : 276,190 539,224 
Taiwan pais vere a : 2,145,620 4,134,731 
. 2,956,706 5,151,183 
. iain ’ 1,503,648 2,059,885 
.| Korea, South... 2 | 62,608 1,157,977 
Korea, South... ; 1,600,193 2,646,014 
1,341,847 2,778,490 
1,139,862 1,856 


Hong Kong..... 
Korea; South.. 
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Percent 
of World 
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List IV: POSSIBLE REDESIGNATION ITEMS 
{Jan-Oct 1986] 





Percent 
of world 


Argentina 
Philippines 





Korea, South 
anes South 


aa Hong Kon 
pei rie 





~_— 


Hong Ko 
Korea, Sonn. 
-| Korea, South 





TMAADOGOONHOVYH 


| Hong Kong 
....| Korea, South 


+h 
Sonos Wham —f 


nN 
® 





Singapore 


Hong Kong 
Hong Kong 
Korea, South 





SONN2=nNonw 


O-— o 


Country: total 


Country total 


$23,543,157 
65,426,976 
3,818,330 
12,219,019 
16,421,070 
750,000 
5,046,485 
991,493 
2,896,473 
15,367,822 
6,500,000 
15,653,551 
3,888,471 
836,341 


15,812, '398 
2,647,745 
2,501,673 

68,774,344 

15,918,041 
5,809,304 


2,399,323 
6,936,081 
52,070,580 
35,210,482 
316,198 


World total 


1,586,367 


2,980,571 


World total 


$56,483,101 
512,830,408 
8,515,451 
74,684,750 
46,264,888 
2,000,000 
11,484,928 
41,839,402 
14,045,301 
73,748,841 
9,500,000 
155,859,534 
36,609,709 
1,741,172 
12,893,386 
3,351,702 
31,737,469 
13,335,821 
7,519,558 
166,010,468 
61,044,934 
29,346,463 
23,916,225 
1,998,423 
19,227,650 
19,227,650 
56,884,481 
575,603,345 
575,603,345 
1,379,700 
2,485,662 
3,114,498 
22,453,192 
75,536,573 
2,351,655 
9,598,827 
8,135,868 
8,135,868 
112,282,786 
19,903,884 
21,374,587 
728,889,755 
728,889,755 
728,889,755 
728,889,755 
2,886,712,364 
40,299,472 
40,299,472 
149,532,424 
12,895,375 
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List IV: POSSIBLE REDESIGNATION ITEMS—Continued 
{[Jan-Oct 1986] 


Percent 
of world | Country total World total 


_ 
— 


1,459,226 12,895,375 
47,433,809 634,103,772 
12,704,885 38,770,587 

2,271,507 215,986,688 

3,514,649 215,986,688 
21,778,820 428,807,373 
19,605,481 428,807,373 

387,045 57,520,350 

1,210,227 57,520,350 

16,259,453 57,520,350 

8,701 58,548,832 
142,098 58,548,832 
664,411 58,548,832 
11,049,593 58,548,832 
69,235,826 461,458,133 
29,584,609 461,458,133 
27,580,790 461,458,133 
17,797,371 461,458,133 
16,140,202 378,297,433 
49,022,633 153,774,820 

5,985,923 14,134,236 

68,125,007 556,956,849 

188,236 9,402,017 
63,747 11,236,935 
1,875,039 11,840,471 
995,514 11,840,471 

3,278,936 9,661,540 

3,500,116 8,015,123 

5,752,525 35,243,769 
19,577,726 277,476,851 
17,020,231 44,468,268 

3,336,543 23,729,441 

3,107,947 7,287,992 

4,029,410 17,750,160 

705,808 13,078,733 

1,842,680 74,328,678 
11,075,596 27,559,575 

8,538,293 18,466,386 
ee 7,746,625 29,661,007 

.| Hong Kong... 11,816,301 60,752,537 

-| Hong Kong... = i 7,509,779 46,760,657 

.| Hong Kong sis . 8,821,230 31,545,597 

Hong Kong ae . 49,119,432 150,781,080 

...| Korea, South.... ; 6,458,209 99,789,302 
...| Hong Kong ua ; 30,008,894 99,789,302 
Korea, South.... oe : 966,509 4,279,754 

.| Korea, South... sist ; 4,629,751 15,757,362 
Hong Kong ies as : 4,702,884 26,715,216 

Ss: 2,308,278 26,715,216 

2,425,308 12,356,250 
17,332,800 105,074,299 
12,837,003 105,074,299 
42,606,987 327,105,814 
47,685,727 223,466,000 

78,958 7,039,484 
49,831 7,093,058 

1,292,053 421,391,991 

60,239,158 309,380,170 
745,445 3,482,938 

4,550,782 11,024,789 

3,405,885 26,263,897 

3,829,342 17,484,268 
60,666,302 400,135,528 

3,000,000 13,450,000 
49,519,507 323,289,539 
62,127,907 293,216,159 

358,726 10,288,263 
uP et 


S~ 
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R=Reduced limit applies; W=Competitive need limits waived. 
1=192.2192 only. 

2=Wooden Christmas tree ornaments only. 

3=Wall banners only. 

4=685.3260 and 685.3262 only. 

5=Entire category except for 685.3260 and 685.3262. 

6=Entire category except for 685.7032, 685.7036 and 685.7038. 
7=685.7032, 685.7036 and 685.7038 only. 
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8=737.1560 only. 

9=Entire category except for 737.1560. 

10=737.9525 only. 

11=737.9555 only. 

12=Entire category except for 737.9525 and 737.9555. 

13= Waiver applicable only to watch bracelet sets valued at less than $12 per dozen. 
14=Plastic picture frames only. 

15= 774.5580 and 774.5585 only. 


[FR Doc. 87-2485 Filed 2-5-87; 8:45 am] 
BILLING CODE 3190-01-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


COMMISSION ON CIVIL RIGHTS 
February 4, 1987. 


PLACE: Russell Senate Office Building, 
Room 385, Washington, DC 20510. 


DATE AND Time: Thursday, February 12, 
1987, 9:00 a.m.—5:00 p.m. 


STATUS OF MEETING: Open to the public. 
MATTERS TO BE CONSIDERED: 


I. Opening Remarks. 

Il. SAC Chair Panel 

III. General Discussion 

IV. Panel Presentation on the Collection of 
Statistics on Racial, Ethnic, and Religious 
Violence 

V. Commission Project Presentations and 
Discussion—Commissioners 


PERSON TO CONTACT FOR FURTHER 
INFORMATION: Thomas Olsen, Press and 
Communications Division, (202) 376— 
8105. 

William H. Gillers, 

Solicitor, 376-8514. 

(FR Doc. 87-2575 Filed 2-4-87; 9:21 am] 
BILLING CODE 6335-01-M 


COMMISSION ON CIVIL RIGHTS 
February 4, 1987. 


PLACE: Cannon House Office Building, 
Caucus Room, Washington, DC 20515. 


DATE AND TIME: Friday, February 13, 
1987, 9:00 a.m.—5:00 p.m. 


STATUS OF MEETING: Open to the public. 
MATTERS TO BE CONSIDERED: 


I. Approval of Agenda 

Il. Approval of Minutes for December 10, 1986 
Meeting 

Ill. Staff Director’s Report 

1V. Panel Presentation—Role of Commission 
in Immigration Legislation 

V. Administrative Instruction on Monitoring 

VI. Discussion: Project priorities for 
remainder of FY '87 and for FY '88 


PERSON TO CONTACT FOR FURTHER 
INFORMATION: Thomas Olsen, Press and 


Communications Division, (202) 376- 
8105. 

William H. Gillers, 

Solicitor, 376-8514. 

[FR Doc. 87-2576 Filed 24-87; 9:21 am] 
BILLING CODE 6335-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

TIME AND DATE: 1:30 p.m., Wednesday, 
February 11, 1987. 

PLACE: 1776 G Street, NW, Washington, 


DC 20456, 7th Floor, Filene Board Room. 


STATUS: Open. 


MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Open 
Meeting. 

2. Economic Commentary. 

3. Review of Central Liquidity Facility 
Lending Rate. 

4. Insurance Fund Report. 

5. Proposed Semiannual Agenda of 
Regulations. 


RECESS: 2:30 p.m. 

TiME AND DATE: 2:45 p.m., Wednesday, 
February 11, 1987. 

PLACE: 1776 G Street, NW, Washington, 


DC 20456, 7th Floor, Filene Board Room. 


STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Closed 
Meeting. 

2. Board Briefings, Closed pursuant to 
exemptions (2), (6), (8), (9){A)({ii) and 
(9)(B). 

3. Personnel Actions. Closed pursuant to 
exemptions (2) and (6). 

FOR MORE INFORMATION CONTACT: 

Rebecca Baker, Acting Secretary of the 

Board, Telephone (202) 357-1100. 

Rebecca Baker, 

Acting Secterary of the Board. 

[FR Doc. 87-2630 Filed 2-4-87; 8:45.am] 

BILLING CODE 7535-01-M 


SECURITIES AND EXCHANGE COMMISSION 


Agency meetings. 

“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: (52.FR 3203 
February 2, 1987). 


STATuS: Closed/open meetings. 


Federal Register 
Vol. 52. No. 25 
Friday, February 6, 1987 


PLACE: 450 Fifth Street, NW., 
Washington, DC. 


DATE PREVIOUSLY ANNOUNCED: Tuesday, 
January 27, 1987. 
CHANGES IN THE MEETINGS: Additional 
items/deletion. 

The following item was considered at 
a closed meeting on Tuesday, February 
3, 1987, at 2:30 p.m. 

Institution of Administrative proceeding of 
an enforcement nature. 


The following item will be considered 
at an open meeting on Thursday, 
February 5, 1987, at 10:00 a.m., in Room 
1C30. 


Consideration of whether to issue a 
concept release requesting comment on 
issues to be addressed by the Commission's 
study of the use of the exemption contained 
in Section 3(a)(2) of the Securities Act of 1933 
for securities guaranteed by banks and the 
use of insurance policies to guarantee 
securities. For further information, please 
contact Matthew A. Chambers at (202) 272- 
2428 or Nancy M. Morris at (202) 272-2447. 


The following item will not be 
considered at an open meeting on 
Thursday, February 5, 1987, at 10:00 
a.m.: 

Consideration of whether to publish for 
comment proposed amendments to 
Regulation S-X that would require 
accountants’ reports included in Commission 
filings to be signed by an independent 
accountant who within the last three years 
has undergone a peer review of its 
accounting and auditing practice. For further 
information, please contact John Heyman at 
(202) 272-2130. 

Commissioner Fleischman, as duty 
officer, determined that Commission 
business required the above changes. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Bernard 
Black at (202) 272-2014. 

Jonathan G. Katz, 

Secretary. 

February 4, 1987. 

[FR Doc. 87-2657 Filed 2-4-87; 3:56 pm] 
BILLING CODE 8010-01-M 
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Corrections 


This section of the FEDERAL REGISTER 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Parts 611, 672, and 675 
[Docket No. 70103-7003] 


Foreign Fishing, Groundfish of the Guif 
of Alaska, Groundfish of the Bering 
Sea and Aleutian Islands Area 


Correction 


In rule document 87-294 beginning on 
page 785 in the issue of Friday, January 
9, 1987, make the following corrections: 

1. On page 787, in the third column, in 
the ninth line, “1,25” should read 
“Teo. 

2. On page 790, in “Table 2”, the 
fourth column head should read, 
“Original (footnote 2) TAC”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 672 
[Docket No. 61234-6234] 


Groundfish of the Gulf of Alaska 


Correction 


In rule document 87-1381 beginning on 
page 2412 in the issue of Thursday, 
January 22, 1987, make the following 
corrections: 

1. On page 2413, in the first column, in 
the third line “direct” should read 
“directed”. 

2. In the same column, under 
SUPPLEMENTARY INFORMATION, in the 
first paragraph, in the ninth line from the 
bottom, “§ 762.24(b)” should read 
“§ 672.24(b)”. 

3. On the same page, in the second 
column, in the first complete paragraph, 
in the 16th line, after “in” insert “any 
year and”. 


4. On page 2414, in the second column, 
in the seventh line, “June 18” should 
read “June 19”. 


BILLING CODE 1505-01-D 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[OPP-300144B; FRL 3143-4] 
Tolerance for Daminozide on Apples 


Correction 


In rule document 87-1009 beginning on 
page 1909 in the issue of Friday, January 
16, 1987, make the following corrections: 

1. On page 1911, in the second column, 
under the heading III. Comments, in the 
25th line, “2%” should read “2/3/4”. 

2. On the same page, in the third 
column, in the first complete paragraph, 
in the 22nd line, “234” should read “2/3/ 
4”. 

3. On page 1913, in the first column, 
under the heading IV. Response to 
Comments, in the second paragraph, in 
the fifth line, “197fa” should read, 
“1977a". 


§ 180.246 [Corrected] 


4. On page 1914, in the third column, 
in § 180.246, in the table, in the third 
entry, in the second column, “62” should 
read “0.2”, 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[NV-943-07-4220-10; N-16095] 


Legal Description of Nellis Air Force 
Range Withdrawal; NV 


Correction 


In notice document 87-1596 beginning 
on page 2772 in the issue of Monday, 
January 26, 1987, make the following 
correction: 

On page 2773, in the second column, 
in the 21st line “Sec. 46, All.” should 
read “Sec. 36, All.”. 


BILLING CODE 1505-01-D 


Federal Register 
Vol. 52, No. 25 


Friday, February 6, 1987 


DEPARTMENT OF STATE 
[Public Notice $96] 


Fishermen's Protective Act 
Procedures; Fee 


Correction 


In notice document 87-1673 beginning 
on page 2642 in the issue of Friday, 
January 23, 1987, make the following 
correction: 

On page 2643, in the first column, 
under SUPPLEMENTARY INFORMATION, in 
the 15th line from the bottom, “not” 
should read “now”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D. 8113] 


Withholding Upon Dispositions of U.S. 
Real Property Interests by Foreign 
Persons 


Correction 


In rule document 86-28511 beginning 
on page 46620 in the issue of 
Wednesday, December 24, 1986, make 
the following corrections: 

1. On page 46623, in the second 
column, in the third line from the 
bottom, “§ 1.1445-2T[c}{93)” should read 
“8 1.1445-2T(c){3)”. 


§ 1.897-2 [Corrected] 


2. On page 46627, in the second 
column, in § 1.897-2(c)}{4){ii), in the 
fourth line, “(c)(3){i)” should read 
“(c)(4)(i)”. 


§ 1.445-1 [Corrected] 


3. On page 46630, in the first column, 
in § 1.445~-1(b)(4), in the fifth line, the 
section number reading “1.1145-3” 
should read “1.1445-3”". 

4. On page 46631, in the third column, 
in § 1.445-1(e)(4), in the fourth line, the 
section number reading ‘1.1445-8” 
should read “1.1445-8T”. 

5. On page 46632, in the first column, 
in § 1.445-1(f)(2), in the eighth and ninth 
lines, remove “If to establish the amount 
with that is available as a credit.” 
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§ 1.1445-2 [Corrected] 


6. On page 46635, in the first column, 
in § 1.1445-2(d)(1), in the 12th line, 
remove to the “transferee”. 


§ 1.1445-4 [Corrected] 


7. On page 46641, in the second 
column, in § 1.1445-4(c)(2), in the 12th 
line, “§ 1.1445-1” should read, “§ 1.1445— 
1(g)(10). 


§ 1.1445-5 [Corrected] 

8. On page 46642, in the first column, 
in the section heading of § 1.1445-5, 
remove “(temporary)”. 

9. On the same page, in the same 
column, in § 1.1445-5(a), in the 21st line, 
“withholding” should read “withhold”. 

10. On page 46642, in the second 
column, in § 1.1445-5(b)(2)(ii), in the fifth 
line, “be” should read “by”. 

11. On page 46645, in the first column, 
in § 1.1445-5(b)(8), in the first line, the 
paragraph designation “(j)"” should read 
“(i)”. 

12. On page 46645, in the second 
column, § 1.1445-5(b)(8), the second 


paragraph designation “(iv)” should 
read “{v)”. 

13. On page 46645, in the third column, 
in § 1.1445-5(c)(1)(ii), in the third line, 
“3.4” should read “34”. 

14. On page 46646, in § 1.1445- 
5(c)(1)(iii)(A), in the first column, in the 
16th line, ‘§ 1.1445-8,” should read 
“§ 1.1445-8T.”. 

15. On the same page, in the same 
column, in § 1.1445-5(c)(1)(iii)(B), the 
first paragraph designation “(2)” should 
read “(2)”. 

16. On the same page, in the same 
column, in § 1.1445-5(c)(1)(iii)(B)(2), in 
the third, fourth and fifth lines remove 
“(30 days after date of publication of 
this regulation]” and insert “January 23, 
1987”. 

17. On page 46648, in the first column, 
in § 1.1445-5(e), in the first line, “of” 
should read “to”. 


§ 1.1445-6 [Corrected] 


18. On page 46649, in the second 
column, in § 1.1445-6(c), in the fifth line, 
“withholding” should read “withhold”. 
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[Note: An IRS document which makes 
other corrections to FR Doc. 86-28511 appears 
in the Rules ‘and Regulations section of this 
issue.] 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
Fiscal Service 
31 CFR Part 210 


Federal Payments Made Through 
Financial Institutions by the 
Automated Clearing House Method 


Correction 

In rule document 87-1286 beginning on 
page 2405 in the issue of Thursday, 
January 22, 1987, make the following 
correction: 


§ 210.14 [Corrected] 

On page 2411, in the first column, in 
§ 210.14, in paragraph (a), in the fifth 
line, “correct” should read “incorrect”. 


BILLING CODE 1505-01-D 
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UNITED STATES SENTENCING 
COMMISSION 


Proposed Sentencing Guidelines for 
United States Courts 


AGENCY: United States Sentencing 
Commission. 

ACTION: Notice of Proposed Sentencing 
Guidelines and Policy Statements for the 
United States Courts. 


SUMMARY: These guidelines and policy 


statements are proposed for use by the 
federal courts in determining the 
sentences to be imposed in criminal 
cases. The sentencing reform provisions 
of the Comprehensive Crime Control Act 
of 1984 created the U.S. Sentencing 
Commission and charged it with the 
duty of promulgating sentencing 
guidelines. The guidelines are designed 
to provide certainty and fairness in 
meeting the purposes of sentencing. The 
objective is to avoid unwarranted 
sentencing disparities among defendants 
with similar records who have been 
found guilty of similar criminal conduct, 
while maintaining sufficient flexibility to 
permit individualized sentencing when 
warranted by mitigating or aggravating 
factors not taken into account in the 
guidelines. Final guidelines must be 
submitted to Congress by April 13, 1987. 
DATES: Written comments on the 
proposed guidelines must be received by 
the Commission on or before March 16, 
1987. Because of the proximity of the 
statutory deadline for submission of 
final guidelines to Congress, the 
Commission encourages interested 
members of the public to submit their 
comments in writing as early in the 
comment period as practicable. To 
further facilitate public input on these 
proposed guidelines, the Commission 
has scheduled the following public 
hearings: Washington DC—March 11 & 
12, 1987, 10:00 a.m., Ceremonial 
Courtroom, U.S. Courthouse, 3rd Street 
and Constitution Avenue, NW. 


ADDRESS: Comments may be mailed to: 
United States Sentencing Commission, 
1331 Pennsylvania Avenue, NW., Suite 
1400, Washington, DC 20004, Attention: 
Guidelines Comments. All comments 
received on these proposed guidelines 
as well as comments previously 
received on the Preliminary Draft 
guidelines earlier published by the 
Commission (See 51 FR 35079) will be 
available for public inspection in the 
Commission offices. 

FOR FURTHER INFORMATION CONTACT: 
Paul K. Martin, Communications 


Director for the Commission, telephone 
(202) 662-8800. 

SUPPLEMENTARY INFORMATION: The 
United States Sentencing Commission is 
an independent commission in the 
judicial branch of the United States 
Government. Ordinarily, the 
Administrative Procedure Act 
rulemaking requirements (including 
publication in the Federal Register, 
public comment and public hearing 
procedures) are not applicable to 
judicial branch agencies. However, 28 
U.S.C. § 994(x) makes the 
Administrative Procedure Act 
rulemaking provisions of 5 U.S.C. § 553 
applicable to the promulgation of 
sentencing guidelines by the Sentencing 
Commission. Pursuant to this 
requirement, the Commission is 
publishing these proposed sentencing 
guidelines in the Federal Register for 
public comment. The Commission has 
scheduled the public hearings in 
Washington, D.C. for March 11 and 12, 
1987, as an additional means of 
receiving public imput. 

These proposed guidelines and policy 
statements are a substantial revision in 
both form and content of the preliminary 
draft guidelines previously published by 
the Commission in the October 1, 1986 
Federal Register [51 FR 35079]. For the 
reasons cited in the Supplementary 
Information accompanying pubication of 
that preliminary document (See 51 FR 
35080), the Commission is continuing the 
practice of publishing these proposed 
guidelines and policy statements in the 
Notices section of the Register. 

In addition to publication of the 
earlier preliminary draft in the Register, 
the Commission disseminated more than 
6000 copies of the preliminary draft to a 
wide variety of interested groups and 
individuals, and also held six regional 
public hearings. The substantially 
revised structure and contents of these 
proposed guidelines and policy 
statements reflect careful consideration 
by the Commission of the public 
comments received on the preliminary 
draft, as well as additional analysis or 
research data and further Commission 
deliberations. 

Through the publication of these 
proposed guidelines and policy 
statements for public comment, the 
Commission seeks to accomplish the 
following goals: (1) fulfill the previously- 
referenced legal requirements of public 
notice and comment relating to 
promulgation of the guidelines; (2) 
continue its established policy of 
involving the public, particularly those 
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who will be actively participating in the 
application and interpretation of the 
guidelines, in the process of developing 
them, and (3) receive comment on new 
or substantially revised proposals, as 
well as on several unresolved issues, to 
assist the Commission in its final 
revisions of the guidelines prior to 
submission to Congress. 

The Commission welcomes public 
comment on any and all issues 
associated with these proposed 
guidelines and policy statements. At the 
same time, the Commission has 
specifically identified a number of 
issues and proposals in these proposed 
guidelines on which it particularly 
invites critique and recommendations 
from the public. Two such issues central 
to these proposed guidelines are (1) the 
use of offense levels and (2) the use of 
limited discretionary ranges of levels 
applicable to specific determinations 
under the guidelines. The Commission 
points out that the latter, i.e., limited 
ranges of levels, should be considered 
provisional. In light of public comment, 
additional research data, and further 
deliberations, the Commission may 
decide in the final guidelines submitted 
to Congress to modify the width of these 
ranges, substitute a specific numerical 
level, or employ some combination of 
these approaches. Because of the 
fundamental importance of these 
determinations, the Commission 
highlights these issues here and 
specifically invites public comment on 
them. 

As it did with the preliminary draft 
guidelines, the Commission plans to 
disseminate a separately printed edition 
of these proposed guidelines to all 
Members of Congress, Federal Judges, 
U.S. Magistrates, U.S. Attorneys, 
Federal Public Defenders, U.S. Probation 
Offices, a wide variety of other 
individuals and groups on its mailing 
list, and others who request it. The final 
guidelines to be submitted to Congress 
by April 13, 1987, will take effect six 
months after their submission unless, by 
law, Congress modifies, rejects, or 
postpones them. Upon submission of the 
final guidelines to Congress, the 
Commission also intends to publish 
them in the Federal Register. 

Authority: Section 217(a) of the 
Comprehensive Crime Control Act of 1984 (28 
U.S.C. §§ 994(a), (x)). 

William W. Wilkins, Jr., 
Chairman. 
BILLING CODE 2210-01-M 
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THE UNITED STATES SENTENCING COMMISSION 
1331 PENNSYLVANIA AVENUE. NW 
Suite 1400 
WASHINGTON. D.C. 20004 
(202) 662-8600 


LETTER FROM THE COMMISSION 


This revised draft of sentencing guidelines differs > oer some in format and 
substance from the preliminary draft published by the Commission. in September 
1986. The. revisions. are due in part to suggestions from hundreds of judges, 
prosecutors, defense attorneys, probation officers, victim advocates, and other 
individuals: who analyzed and commented on the preliminary draft. In its 
deliberations and redrafting, the Commission has beer sensitive to these concerns. 


The rte porvose of publishing a preliminary draft of guidelines in September 
was to pro a vehicle for extensive public comment. The Commission was 


under no statutory requirement to publish draft guidelines at that early date. The 
alternative, however, would have severely limited public comment, and the 
Commission found this unacceptable. The decision.to publish a preliminary draft 


early proved to be correct. We learned a great deal and at the same time 
informed many people about guidelines and the positive effect they will have on 
our systern of Justice. 


Guideline sentencing is an evolutionary process. We are developing a working 
framework for a system of guidelines that, aver time, will be refined and amended 
as practical experience, analysis, and logic dictate. The Commission realizes that 
it cannot produce a perfect system. However, what will be accomplished is 
significant improvement in our system of justice through a progressive, informed, 
and just set of sentencing guidelines. 


Once again we seek your critical analysis and comments. 


Thank you. 


Sincerely, 


Phe Within 


Wilkins, Jr. 
Chairman 
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CHAPTER ONE—INTRODUCTION 
AND OVERVIEW 


I. Authority 


The United States Sentencing 
Commission (“Commission”’) is an 
independent agency in the judicial 
branch composed of seven voting and 
two non-voting, ex officio members. Its 
principal purpose is to establish 
sentencing policies and practices for the 
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federal criminal justice system, 
including detailed guidelines prescribing 
the appropriate form and severity of 
punishment for offenders convicted of 
federal crimes. 

Created by the sentencing reform 
provisions of the Comprehensive Crime 
Control Act, Pub. L. No. 98-473 (1984), 
the Commission's authority and duties 
are set out in Chapter 58 of Title 28, 
United States Code. Procedures for 
implementing guideline sentencing are 
prescribed in a new Chapter 227 of Title 
18, United States Code. The statutory 
authority affecting the Commission has 
been amended several times by 
Congress (See Appendix B). 

As specified in 28 U.S.C. § 991(b), the 
policies, practices, and sentencing 
guidelines established by the 
Commission are designed to: 

1. Effectuate the purposes of 
sentencing enumerated in 18 U.S.C. 

§ 3553(a)(2) (in brief, those purposes are 
just punishment, deterrence, 
incapacitation, and rehabilitation); 

2. Provide certainty and fairness in 
sentencing practices by avoiding 
unwarranted sentencing disparities 
among offenders with similar 
characteristics convicted of similar 
crimes, while permitting sufficient 
judicial flexibility to take into account 
relevant aggravating or mitigating 
factors; and 

3. Provide honesty in sentencing so 
that the sentence given by the judge will 
be the sentence actually served; and 

4. Reflect, to the extent practicable, 
advancements in knowledge of human 
behavior as related to the criminal 
justice process. 


II. Administrative Procedure Act 


In accordance with the directive in 28 
U.S.C. § 994(x) and the rulemaking 
provisions of 5 U.S.C. § 553, this revised 
draft of sentencing guidelines was 
published in the Federal Register. In 
addition, these guidelines have been 
mailed to each Member of Congress, 
Article Ili Judge, United States Attorney. 
Federal Public Defender, United States 
Magistrate, Chief United States 
Probation Officer, United States 
Probation Office, and Federal 
Correctional Library. Copies were also 
sent to hundreds of other individuals 
and groups on the Commission's mailing 
lists, including defense attorneys, 
scholars, victim advocates, and private 
and professional membership groups: 

Comments: The public comment 
period on the revised draft of guidelines 
extends until March 16, 1987. The 
Commission encourages all groups and 
individuals with an interest in criminal 
justice to study the revised draft and 
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submit written comments to the 
Commission. All comments should be 
mailed to the following address: United 
States Sentencing Commission, 1331 
Pennsylvania Avenue, NW., Suite 1400, 
Washington, DC 20004, Attention: 
Guideline Comments. 

Public Hearings: Public hearings on 
the revised draft of sentencing 
guidelines are scheduled for March 11 
and March 12, 1987, in Washington, DC. 
Further information on the hearings may 
be obtained from the Commission. 

Under statute, the deadline for 
submission of the initial set of 
sentencing guidelines to Congress is 
April 13, 1987. In addition to the 
guidelines, the Commission shall submit 
to Congress a report stating the reasons 
for its recommendations. Upon 
submission of the guidelines, the 
General Accounting Office shall conduct 
a study assessing the potential impact of 
the guidelines in comparison with the 
operation of the existing sentencing and 
parole release system. 

Congress has six months from the 
date the guidelines are submitted to 
study the guidelines and impact 
analysis. The guidelines become 
effective at the conclusion of the six 
month review period if no contrary 
action is taken. 


Ill. Principles of Sentencing 


The Commission bases its work on the’ 


premise that the fundamental objective 
of the Comprehensive Crime Control Act 
is to prevent crime and protect the 
public from criminal activity. In its 
deliberations, the Commission gives full 
consideration to the four purposes of 
criminal sentencing—just punishment 
for the offense, deterrence, 
incapacitation, and rehabilitation. In 
applying these purposes, we adopt 
neither a pure utilitarian crime control 
nor a pure retributivist just punishment 
model. Instead, our approach reflects 
both the need for just punishment and 
crime control, 

Five general:principles form the core 
of our policy: 

1. Sentences should be commensurate 
with the seriousness of the offense, 
reflecting the physical, economic‘and 
psychological harms to the victim and 
society caused by the offense: 

2. Sentences should aim to contro) 
crime through general deterrence, 
special deterrence, incapacitation, and 
rehabilitation; 

3. Sentences should be sufficiently 
punitive so as to make clear to offenders 
and to society that crimes does not and 
will not pay; . 

4..To the extent that principles - 
derived from retributive and crime 


control models conflict, justice for the 
public is the overreaching goal; and 

5. Sentences should be effective, just, 
and efficient for the defendant, the 
victim and society. 


IV. Historical Overview 


The Commission has explored the 
strengths and potential viability of three 
different approaches to the development 
of a sentencing guideline system. The 
Commission first examined a pure real 
offense system that would essentially 
hold defendants accountable for the 
actual conduct in which they engaged 
regardless of the charge of conviction or 
the negotiated plea agreement. Conduct 
was divided into elements (e.g., taking 
money, striking a bank teller, using a 
gun), and each element was assigned a 
numerical point value. Points were 
ultimately combined according to 
mathematical formula to arrive at a 
sentence. The focus was on elements 
rather than on offense categories. 
Although the Commission devoted a 
great deal of time and resources to this 
effort, by mid-July 1986 it concluded 
that, as a practical matter and for policy 
reasons, this kind of approach was not 
viable. 

Subsequently, the Commission - 
examined the potential of a modified 
real offense approach, a version of 
which it published for comment in 
September 1986. Under this approach, 
the court would initially look to the 
elements of the crime of conviction to 
determine the offense value, but would 
modify that number dependent upon the 
presence or absence of certain specified 
aspects of actual conduct found in cross 
references to other offenses. This 
approach was organized around 
traditionally defined offense categories. 
Many who commented on the 
preliminary draft guidelines found virtue 
in this approach, but also noted 
considerable procedural complications 
and a certain amount of rigidity, 
complexity, and difficulty of application. 

The modified real offense approach 
was also limited in its sophistication, 
moving in one step from identification of 
additional conduct relevant at 
sentencing to counting this cross- 
referenced conduct at the same value as 
if it were the subject of a separate 
prosecution and conviction. The effect 
was essentially to treat unadjudicated 
misconduct as a suitable object of 
punishment in itself, rather than as a 
circumstance in aggravation of the 
appropriate penalty for the offense of 
conviction. 

In addition, the September draft 


- approach created a potential for 
. extensive litigation over disputed harms 


and a hearing procedure that was 
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perceived as encouraging fact or charge 
bargaining by which discretion in the 
determination of sentences would pass 
from the judiciary to prosecutors and 
defense attorneys. 

In light of extensive comment, 
continued research, and constant re- 
examination of the critical points of 
debate, the Commission devised the 
approach herein adopted. The revised 
draft uses traditional offense categories 
and takes as its base the offense of 
conviction. Related conduct not 
included in the offense of conviction 
may still be used to aggravate or 
mitigate a sentence, but it does not carry 
the weight of a separately charged and 
convicted offense. The goals of reducing 
disparity and permitting 
individualization where it is appropriate 
have simultaneously been pursued. 

The approach taken is based on our 
presumption that sentencing guidelines 
will be evolutionary. The Commission 
expects to engage in a continuing 
process over many years to develop 
more precise categories as it learns 
more about the operation of the initial 
system and each succeeding iteration, as 
well as more about what are just and 
efficient sentences. It is empirically 
guided in that the Commission will 
monitor and measure actual sentencing 
practices and assessments of the 
effectiveness and fairness of those 
practices. The numerical assessments 
appearing in this draft were decided 
upon after an extensive review of 
available data relevant to present 
sentencing practice, data from a number 
of other sources, a review of 
Congressional action with respect to 
mandatory minimum sentences and 
statutory maximums, public comment, 
and other relevant materials and 
sources brought to the attention of the 
Commission. 


V. Overview of the Guidelines 


The Commission finds that the 
standard considered at sentencing must 
be realistic, predictable, and based upon 
concepts and terminology familiar to 
judges, prosecutors, defense attorneys, 
and probation officers. Towards that 
end, a relevant conduct standard has 
been adopted. The standard is defined 
and explained in the Overview of 
Chapter Two, Offense Conduct. 

The guidelines are presented in 
numbered chapters that are divided into 
alphabetical parts. The parts are 
subdivided into sections and 
subsections. Each guideline is identified 
by a letter and a number that 
correspond to the chapter and part 


where the guideline is located.:The letter 
represents the part of the chapter, the 
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first number is the chapter, the second 
number the section, and the final 
number is the subsection. Section B211, 
for example, is the first subsection of the 
first section in Part B of Chapter Two. 
Or, § A312 is the second subsection of 
the first section in Part A of Chapter 
Three. Policy statements are similarly 
identified. 

A commentary is provided within 
sections where necessary to explain the 
guideline in greater detail or to inform 
the reader of the statutory provisions 
governing the subject matter. 
Commentary alse explains policy 
decisions made by the Commission in 
formulating the guidelines. 

This draft differs substantially in 
format and substance from the 
September draft. It used offense values; 
this revised draft uses offense levels. 
The change is more than merely one in 
nomenclature. 

The reasens for the use of the offense 
level approach are chiefly: (1) The 
presentation is clearer because the 
numbers representing the terms of 
imprisonment are smaller and more 
clearly associated with a range. (2) 
Adjustments that were multiplicative 
under the earlier system can be 
represented as simple increases or 
decreases in the offense level, thus 
eliminating all but the simplest 
mathematical calculations. (3) The 
effects of the various adjustments are 
readily apparent and more easily 
understood. 

In this draft, offenses are assigned 
levels from 1 to 43. Each level 
corresponds with a potential 
imprisonment range. Level definitions 
satisfy three criteria: (1) In order to limit 
factual disputes, levels overlap 
substantially. The minimum of any 
range should be at or below the 
midpoint of the next lower range; ranges 
that are two levels apart should have at 
least one point in common. (2) Except at 
the lowest levels, ranges are generally 
as wide as legally permitted. (3} The 
adjustments to offense values that were 
made through multiplication under the 
preliminary draft should correspond 
closely to fixed increases or decreases 
in the level number. An increase of one 
level corresponds to an upward 
adjustment of the offense value by 
approximately 12 percent; two levels, 25 
percent; three levels, 40 percent; four 
levels, 56 percent; and five levels, 75 
percent. 

In the September draft, prior record 
adjustments were calculated by using an 
arithmetical formula to increase the 
offense value. Prior record is now 
determined by columns in the 
sentencing table that correspond to a 
prior record category. 


The chief advantages of using offense 
levels are clearer presentation and the 
virtual elimination af complex 
mathematical calculations. The 
overlapping ranges of the levels tend to 
make factual disputes less important. 
An increase or decrease of one or even 
two levels will. not necessarily result in 
a different sentence. This is especially 
important in writing guidelines that 
depend upon continuous variables, such 
as dolar value or drug volume. By 
including each intermediate level in the 
table, the guidelines ensure that small 
changes in or disagreements over the 
precise value of these factors will not 
have a significant impact on the 
sentence. The need to litigate minor 
controverted factual issues is 
minimized. 

A possible disadvantage is that the 
level system may not be graduated 
finely enough to take all relevant factors 
into account in determining the 
appropriate sentence. However, the 
distinctions made by 43 offense levels 
are fine enough that a change of one 
level only shifts half of the sentencing 
range. Factors that are not significant 
enough to call for aggravation or 
mitigation by at least one level can be 
taken into account within the r 

Guidelines have been drafted 
primarily for those federal criminal 
statutes generally prosecuted. As the 
Commission monitors the guidelines 
after implementation, additional 
guidelines will be written. When 
defendants are convicted of offenses not 
covered by these guidelines, the 
sentencing judge should use the 
guideline most analogous to the offense. 
A statutory index will be available for 
the final draft. 

In no case shall a sentence imposed 
exceed the statutory maximum 
sentence. If a sentence determined by 
the guidelines is greater than the 
statutory maximum, the sentence 
imposed shall be the statutory 
maximum. However, when the guideline 
sentence exceeds the statutory 
maximum, imposition of consecutive 
sentences is warranted to adequately 
serve the purposes of sentencing. See 
Chapter Five, § A562(b). 

In no case shall a sentence imposed 
be less than a statutory minimum 
sentence. If a sentence determined by 
the guidelines is less than the statutory 
minimum, the sentence imposed shall be 
the statutory minimum. 


VI. Application Instructions 


In general, the application of the 
guidelines is straightforward. A 
sentence is determined for each count of 
conviction by reference to specific 
offenses in Chapter Two, and adjusted 
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by General Provisions and Role in the 
Offense, Chapter Three. 

Specifically, the following abbreviated 
steps are applied (detailed instructions 
and worksheets are currently being 
prepared}. 

1. Compute the defendant's criminal 
history total from Chapter Three, Part A. 
Determine the appropriate criminal 
history category column by reference to 
the Sentencing Table. 

2. Using the statute of conviction, turn 
to the part of Chapter Two that 
appropriately describes and references 
the offense of conviction fe.g., for 18 
U.S.C. § 111, Assaulting a Federal 
Officer, apply the assault section of Part 
A). (Note, the final draft will include a 
Statutory Index for easy reference.} 

3. Adjust the base offense level by 
applying specific offense characteristics 
from the appropriate offense section. 

4. Refer to the General Provisions, 
Chapter Two, and make any appropriate 
adjustments to the offense level. 

5. Refer to Role in the Offense, 
Chapter Two, and make any appropriate 
adjustments to the offense level. 

6. Refer to sections on Obstruction of 

and Perjury, Acceptance of 
Responsibility, and Cooperation in 
Chapter Three, and make any 
appropriate adjustments to the offense 
level. 

7. Determine the length of sentence 
from the Sentencing Table, Chapter One, 
the appropriate type of sentence from 
Chapter Five. 

8. Determine the appropriate fine from 
the Fine Table in Chapter Five. 

9. Repeat steps 1 through 8 for each 
count of conviction. 

10. If sentencing on multiple counts, 
refer to Chapter Five, §§ A561, et. seq. 
Work is currently being done to refine 
this section to give greater guidance to 
assist in resolving the complex issue of 
concurrent/consecutive sentences. 


VII. The Sentencing System 


The easiest way to understand the 
proposed system is to compare it with 
the preliminary guidelines issued in 
September. The three major criticisms of 
that draft were that it was inflexible, 
difficult to administer, and overly harsh 
compared to present practice. The 
revised draft addresses these criticisms 
in the following ways: 

1. Application: The present draft is 
simple to administer. By and large, 
individualized offense categories are 
tied to specific statutes or generic terms 
familiar to judicial personnel. The 
number of general adjustments is fewer 
and reflects those major factors that 
judges presently take inte account when 
sentencing. 
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Moreover, the vast majority of judges, 
prosecutors and defense lawyers have 
testified that plea agreements must be 
permitted to continue. The Commission 
seeks to bring rationality to this process 
by requiring judges to ascertain that 
plea agreements fully and accurately 
reflect the seriousness of offense 
behavior, and that sentences imposed 
under the agreements conform with the 
legislatively mandated purposes of 
sentencing. 

2. The Guideline Numbers: The 
September draft specifically cautioned 
the reader that the numerical values 
assigned to various offenses did not 
reflect any Commission decision, but 
were intended only to assist 
comprehension through illustration. 
Nonetheless, commentators expressed 
concern that some of the numbers 
deviated substantially from the 
sentences that many judges consider 
appropriate. In the revised draft, the 
Commission has used numbers that, 
while still tentative, represent a closer 
approximation of sentences the 
Commission may ultimately determine 
are appropriate. 

In arriving at these numbers, the 
Commission began with the purposes of 
sentencing, as defined by statute, and an 
analysis of present practices. 
Commission staff, assisted by United 
States Probation Officers, reviewed 
hundreds of presentence investigation 
reports and derived qualitative 
information about the nature of the 
offense, the importance of specific 
offense characteristics, and the types of 
sentences given. Data on approximately 
10,000 presentence reports for offenders 
sentenced during fiscal year 1985 were 
analyzed to estimate the effect of 
various offense and offender 
characteristics on the sentence imposed. 

This process was necessarily 
imperfect in producing measures of 
current practice because of the 
limitations of the available data and 
existing statistical procedures. 
Furthermore, because judges are not 
currently required to state reasons for 
the sentences imposed, the explanation 
of the great disparities in existing 
sentencing practices must be based 
upon hypotheses and projections. 

The guideline ranges used by the 
United States Parole Commission 
provided an additional data source for 
estimating current practices. However, 
the parole guidelines are not dispositive 
of current sentencing practices, since 
they do not govern sentences imposed 
below the parole guidelines nor 
sentences of less than one year. Neither 
are parole guidelines a measure of time. 
served currently, since they are only 
presumptive, and-provide no 


information on cases that result in time 
in custody above or below the parole 
guideline ranges. 

Studies by the Federal Judicial Center, 
the Administrative Office of the United 
States Courts, crime statistics, 
information received from law 
enforcement agencies, and written and 
oral testimony from judges, probation 
officers, prosecutors, defense attorneys, 
and victim's advocates were also 
considered before the Commission made 
its policy decisions with respect to 
relative severity of offenses and the 
appropriate level of punishment. 

Changes in current sentencing 
practices might be mandated by 
Congressional statute, as in the case of 
the mandatory prison terms required by 
new drug laws. In some instances where 
present sentencing data are virtually 
nonexistent (as is true of a vast number 
of federal statutes for rarely prosecuted 
offenses), the Commission has created a 
range to call attention to the need for 
public comment on these values. 

3. Flexibility: Through Section 1, 
General Provisions, the Commission 
elaborates upon (and seeks to guide) the 
courts’ power to depart from the 
guidelines when special factors such as 
particularly heinous behavior or 
provocation are present. 

Other unusual circumstances may 
also warrant departure from the 
guidelines sentence. In these cases, a 
judge must provide reasons for 
departure. 

4. Resolution of Sentencing Disputes: 
Issues regarding disputed sentencing 
factors “important to the sentencing 
determination” are to be resolved in 
accordance with Rule 32(a)(1), Federal 
Rules of Criminal Procedure (effective 
November 1, 1987), and applicable case 
law. In resolving sentencing issues, the 
court may consider all reliable 
information concerning the defendant's 
background, character, and conduct. 18 
U.S.C. § 3661. In cases involving 
significant disputed sentencing factors, 
the Commission recommends that the 
court notify the parties of its tentative 
findings and provide a reasonable time 
for the submission of written objections 
before imposition of sentence. 

5. Conclusion: The Commission is 
aware that by creating guidelines that 
are simpler and more flexible it risks 
losing certain beneficial qualities of the 
preliminary draft. For example, the 
simplicity achieved by reducing the 
number and complexity of different 
categories means that each category will 
contain larger numbers of different 
offenders. 

The Commission nonetheless has 
concluded that the need for simplicity 
and flexibility warrants this approach. 


3925 


Through commentary and specific 
guideline provisions, the Commission 
offers objective criteria to guide the 
exercise of structured discretion by the 
judge. Appellate review of departures 
from the guidelines will provide 
significant control. 

The Commission's immediate task is 
to prevent significant and unwarranted 
deviations, not to seek the impossible 
goal of ending all disparity. Finally, and 
most importantly, the Commission, as a 
permanent body, sees its task as 
ongoing. It will continue to gather and 
analyze information about actual 
practice under the guidelines and 
promulgate new guidelines interactively 
over the years. 


VIll. Probation and Sentencing Options 


Chapter Five, Determining the 
Sentence, discusses the use of probation 
and sentencing options other than 
imprisonment. In some cases, the court 
will have discretion to impose probation 
rather than a term of imprisonment. If 
the guidelines call for a minimum term 
of imprisonment of six months or less, 
the sentencing judge may substitute 
nonincarcerative options for 
imprisonment. Those options include 
probation with conditions of intermittent 
confinement (e.g., weekends in jail), 
community confinement, home 
detention, or combinations of these 
conditions. 

The guidelines encourage the courts to 
use other sentencing options. Imposition 
of a fine is required unless the court 
determines that the defendant is unable 
to pay a fine even on an installment 
schedule. The court must consider the 
use of other sanctions, preferably 
community service, with respect to 
those defendants who lack the ability to 
pay a fine. 

Restitution is required if an 
identifiable victim has suffered a 
financial loss as a result of the offense, 
unless calculation of the loss would 
unduly prolong or complicate 
sentencing. The guidelines reflect the 
mandatory imposition of special 
assessments established by the Victims 
of Crime Act of.1984 and establish 
procedures and policies for notice to 
victims. 

Chapter Six establishes policies for 
revocation of probation and supervised 
release. The guidelines classify 
violations of probation and supervised 
release into categories of seriousness. 
The probation officer and the court 
respond on the basis of the category of 


~ the violation andthe number of the 


defendant's previous violations. 
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The objectives of the research 
program are to assist in the 
development, implementation, 
monitoring, and evaluation of sentencing 
guidelines. The research staff is 
evaluating detailed information on 
current sentencing and correctional 
practices and the post-conviction 
activities of probationers and parolees. 
In addition to performing qualitative and 
quantitative studies, the research staff 
reviews criminal justice research, 
advises the Commission about the 
application of scientific theory and 
knowledge to sentencing practices, and 
provides general technical support. 

To determine which factors currently 
are used to distinguish sentences among 
those convicted of the same offense, the 
research staff used qualitative 
techniques to (1) review federal statutes 
to determine factors that by law enter 
into the sentencing process; (2) read, 
with the assistance of United States 
Probation Officers, a sample of more 
than 10,000 presentence investigation 
reports to identify offender and offense 
factors considered by participants in the 
federal criminal justice system; and (3) 
review papers, critiques, and responses 
from judges, attorneys, probation 
officers, scholars, and other criminal 
justice authorities. The purpose of this 
research was to classify offense and 
offender characteristics that either do or 
should distinguish defendants convicted 
in federal district courts. 


Drawing on the results of this 
exercise, the research and legal staffs 
developed empirical models to explain 
the variation in time served among 
federal offenders convicted of similar 
offenses. A key to developing these 
models was collecting detailed 
information about current sentencing 
and correctional practices. The starting 
point was a data file (FPSSIS) provided 
by the Probation Division of the 
Administrative Office of the United 
States Courts that contained basic data 
on defendants, their offenses, and their 
sentences. A representative sample of 
10,000 cases was drawn from all 
offenders sentenced during fiscal year 
1985. Detailed information concerning 
cases in this sample was provided by 
United States Probation Offices across 
the country and used to augment the 
Commission's data base. These data 
were merged with records from the 
Parole Commission and the Bureau of 
Prisons to obtain detailed infozmation 
on time actually served in federal 
prisons. 

Standard statistical techniques were 
used to analyze these data. As a result, 
the Commission was provided with a 
series of reports that identified and 
quantified factors that appear to 
influence current sentencing. 

The research staff is responsible for 
determining the effect guidelines will 
have on the federal justice system in 
general and correctional resources in 
particular. If past trends continue, prison 
population will climb even without 


sentencing guidelines. Recent legislation 
mandates significant minimum terms of 
imprisonment for drug violators. And, as 
part of the statutory provisions that will 
become effective with the guidelines, 
mandatory terms of imprisonment will 
be required for certain repeat offenders. 
Each of these factors may increase 
prison population independent of any 
effect the guidelines may have. 

To answer questions about impact, 
the research group is using the enhanced 
time served data supplemented with 
detailed information about offenders 
sentenced to prison or probation since 
1984. Because these data contain 
detailed information about offenders 
and their offenses, it is possible to 
estimate the sentences of these 
offenders if recent changes in sentencing 
practices, including mandatory terms for 
certain drug law and repeat offenders, 
had been effective in 1984. These data 
also suggest trends in federal 
prosecutions. Thus, a baseline can be 
established against which the impact of 
guidelines can be assessed, assuming 
crime and prosecution patterns do not 
change. Once the baseline has been 
established, the sentencing guidelines 
can be applied to the data and the 
resulting impact on prisons can be 
estimated. 

The data have been collected to test 
the guidelines and analysis of the 
impact of the sentencing provisions has 
begun. Final analysis will be completed 
during the next three months as the 
guidelines are refined. 


SENTENCING TABLE.—GUIDELINE RANGE IN MONTHS OF IMPRISONMENT 


Criminal Hi C 





Offense level | 
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SENTENCING TABLE.—GUIDELINE RANGE IN (MONTHS ‘OF IMPRISONMENT—Continued 


Chapter Two pertains to offense 
conduct. The.chapter:is organized by 
offenses and divided into parts and 
related sections that may cover one 
statute ormany. Each offense has a 
corresponding base offense level. When 
a particular offense warrants a more 
individualized sentence, specific offense 
characteristics are provided within the 
guidelines. Factors relevant to criminal 
conduct that are not provided in specific 
guidelines are:set forth in Part Y, 
General Provisions, and Part Z, ‘Role in 
the Offense. 


Sentencing Factors 


To determine the sentence, all 
conduct, circumstances, and injuries 
relevant to the offense of conviction and 
all relevant.offender.characteristics 
shall be taken into account. “Relevant to 
the offense,” unless otherwise 
specifically limited or excluded under 
the guidelines, means: 

1. Acts or omissions committed, 
caused, or aided and abetted by the 
defendant (a) in preparation for the 
offense of conviction, {b) during or.in the 
furtherance of the offense of conviction, 
or {c) during efforts to conceal or avoid 
detection or prosecution for the offense 
of conviction; or 

2. Acts or omissions committed, 
caused, or aided and abetted by the 
defendant that (a) are part of the same 
course of conduct,.or‘a common scheme 
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or plan, as the offense of conviction, or 
(b) are relevant to the defendant's state 
of mind or motive in committing ‘the 
offense of conviction, or {c) indicate the 
defendant's degree of dependence upon 
criminal activity for a livelihood. 

Injury that is relevant to the offense 
includes all intended or foreseeable 
harm that resulted from the offense 
conduct. 


COMMENTARY 


Prior to sentencing,.a judge should consider 
all relevant .offense and offender 
characteristics. Relevant.offender 
characteristics, which may include.other 
similar misconduct, are determined under 
Chapter Three. Injury.or loss resulting from 
the defendant's conduct is:relevant to 
sentencing if it was intended.or criminally 
negligent..For, purposes of sentencing, the 
meaning.of relevant defendant .conduct.is 
restricted to.the fallowing: 

1. Conduct relevant to the offense of 
conviction, including preparation, 
commission, or.efforts .to.avoid detection and 
responsibility for the crime; 

2. Conduct that.is relevant to.the.offense.of 
conviction insofar.as.it indicates:‘to.some 
degree.a broader purpose, scheme, or plan of 
which the offense.of conviction -was apart; 

3. Conduct that.is relevant.to the state.of 
mind or. motive.of the.defendant in 
committing the:crime; 

4. Conduct thatiis relevantto'the 
defendant's .involvement in.crime asa 
livelihoad. 

The first .three:criteria are derived 
generally from two-sources, Rule.8{a).of the 
Federal Rules .of Oriminal Procedure, 
governing joinder.of.similar or-related 
offenses, and Rule 404(b):of the Federal Rules 
of Evidence, permitting. admission of 
evidence .of.other.crimes to-establish motive, 


~...| 360 to life .. 
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intent, plan, and common scheme. These 
rules provide.standards that:govern 
consideration.at trial of crimes “of the same 
or’similar character,” and utilize concepts 
and terminology familiar to judges, 
prosecutors, and defenders. The governing 
standard should :be iliberally construed in 
favor of. considering information generally 
appropriate to-sentencing. This construction 
is consistent with the existing rule that “no 
limitation shall be placed on:the information 
concerning the background, character, and 
conduct of a:person convicted of an 

offense . . . for the-purpose’of imposing an 
appropriate sentence,” 18-U.S.C. §'3577, so 
long.as the information “has:sufficient indicia 
of reliability to support:its probable 
accuracy.” United States v..Marshall,:519F. 
Supp. 751 (D.C. Wis. 1981), affirmed.719.F.2d 
887 (7th Cir. 1983). 

The last of these criteria is intended to 
assure that a judge may at sentencing 
consider information that, although not 
specifically within other criteriawf relevance, 
indicates the defendant engages in crime for 
a living. Inclusion of ‘this information in 
sentencing considerations is consistent with 
28 USC. § 994(d)(11). 


Part A—Offenses Involving the Person 
1. Homicide 


18U.S. § 111 

18 U.S.C. §113{a) 

18 U.S.C. § 175 

18 U.S.C. §.351 

18 U.S.C. § 373 

18 U.S. §§ 1111-1114 
18 U-S-C. §§$ 1116-1117 
18 U-S:C. § 1153 

18 U.S.C. § 1751 
18.U.S.C. § 1952A 
Also See Statutory Index 
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Introduction. Homicide effenses are 
organized into several sections 
beginning with first degree murder, the 
most serious form of homicide, and 
ending with involuntary manslaughter. 
Each section includes base offense 
levels that take into account culpability 
and conduct that is inherent in the 
commission of the offense, current 
practices in sentencing for such 
behavior, and the effectiveness of 
imprisonment in protecting social 
interests addressed by federal laws 
against homicide. 

In crimes of violence, the base offense 
levels reflect the assumption that some 
psychological injury occurred to the 
victim or to members of the victim's 
family. For cases in which psychological 
injury has been extreme, the court shall 
consider the injury under Part Y, 
General Provisions. 

§ A211. First Degree Murder. The base 
offense level is 43. 

§ A212. Second Degree Murder. The 
base offense level is 32. 

§ A213. Conspiracy or Solicitation to 
Commit Murder. The base offense level 
is 31. 

(a) Specific Offense Characteristic. 

(1) If a solicitation included a payment 
or tender of money or other thing of 
value, increase by 2 levels. 

§ A214. Attempted Murder (Assault 
with Intent to Kill). The base offense 
level is 28 to 33, depending upon the 
degree of preparation and planning. 

(a) Specific Offense Characteristic. 

(1) If the attempt included a payment 
or tender of money or other thing of 
value, increase by 2 levels. 

§ A215. Voluntary Manslaughter. The 
base offense level is 25. 

§ A216. Involuntary Manslaughter. 
The base offense level is 10 to 14, 
depending upon the circumstances of 
the offense and the degree of 
recklessness involved. 


COMMENTARY 


§ A211. First degree murder is subject to a 
mandatory sentence of life imprisonment 
unless the death penalty is imposed, as set 
forth in 18 U.S.C. § 1111 for premeditated 
murder and some felony murders. 

§ A212. Second degree murder is subject to 
substantial punishment for those who cause 
death under circumstances not covered by 
first degree murder. The base offense level 
reflects time specified by the parole 
guidelines. The penalty when death results is 
not aggravated for the use of a weapon 
because the presence of a weapon is 
assumed in the base offense level. As a 
practical matter, a defendant who knowingly 
causes death during the course of a felony 
will be subject to life imprisonment, whether 
or not the felony is included in the list of 
felony murder predicates found in 18 U.S.C. 
§ 1111. Persons involved in lesser predicate 


offenses will be punished at proportionally 
lower levels. 

At the federal level homicides frequently 
involve domestic violence and alcohol and 
drug abuse. While the Commission does not 
find that either of these conditions, per se, 
warrant mitigation of the penalty, there are 
cases where significant victim participation 
should be taken into account. In the case of 
domestic violence where one partner has 
suffered prolonged abuse and retaliation 
results in death, mitigation under Part Y, 

§ Y214, is warranted due to significant 
provocation. Where alcohol is involved and 
the context of the crime suggests that the 
roles of victim and defendant are essentially 
a matter of chance, § Y214 should be 
considered. 

Penalties for second degree, murder, as well 
as all remaining homicide offenses, may be 
enhanced or diminished by reference to Part 
Y, General Provisions. For § A212, the 
general provisions provide for an increase in 
the offense level for offenses that involve the 
President, President-elect, other high level 
government officials, and law enforcement 
and corrections personnel as victims. § Y224, 
General Provisions. This provision extends to 
members of the immediate families of such 
officials as reflected in 18 U.S.C. § 115. When 
disruption of governmental functions results 
from the offense, a departure above the 
guidelines may be warranted. § Y212, 
General Provisions. 

If the victim was vulnerable due to age or 
physical or mental condition and the 
defendant exploited this vulnerability, an 
enhancement under general provisions 
applies. Should the court find that unusual 
psychological injury to members of the 
victim's immediate family resulted from the 
defendant's behavior, the court shall consider 
this factor in enhancing the sentence 
according to part Y, § 223. 

On rare occasions; homicide results from 
the victim's consent, as in euthanasia or 
“mercy killings.” These unusual cases present 
circumstances that might justify departure 
from the guidelines. 

§ A213. This section combines the offenses 
of conspiracy to commit murder and 
solicitation to commit murder. Conspiratorial 
conduct proscribed by 18 U.S.C. § 1117 
allows for a statutory maximum sentence of 
life imprisonment. Solicitation to commit 
murder applies to conduct proscribed by 18 
U.S.C. 373, a provision that generally 
punishes solicitation to commit a crime of 
violence, defined as “conduct constituting a 
felony that has as an element the use, 
attempted use, or threatened use of physical 
force against the person or property of 
another in violation of the laws of the United 
States.” The maximum sentence of 
imprisonment under this statute is one-half 
the maximum term for the crime solicited; or 
twenty years if the punishment for the crime 
solicited is death. The base offense level 
reflects time in custody specified for 
conspiracy and solicitation by the parole 
guidelines, and is relevant to the completed 
act. Conspiracy and solicitation would 
therefore apply only to first degree murder, 
and the base offense level should reflect a 
relationship to that offense. 

Where conspiracy or solicitation has 
resulted in the completion of the conduct 


agreed upon (here, murder), the defendant is 
sentenced only for the completed underlying 
offense, in accordance with Congressional 
intent. 28 U.S.C. § 994(1)(2). In those cases 
where other injuries occur as an intended or 
foreseeable result of the conspiracy or 
solicitation, but do not constitute the object 
of that behavior, enhancements under general 
provisions for those injuries shall be added to 
the defendant's sentence. 

If the victim of the conspiracy or 
solicitation is the President or other 
government official, including law 
enforcement and corrections personnel, an 
enhancement under general provisions is 
warranted to reflect the additional danger 
posed to the administration of government. 
An enhancement is similarly warranted 
where the defendant conspires or solicits the 
murder of foreign officials or guests. 

Solicitations of murder-for-hire, 18 U.S.C. 

§ 1952A, by payment of money or something 
else of value, warrant an increased penalty. 

§ A214. Punishment for attempted murder, 
or assaults with intent to commit murder or 
manslaughter, varies widely according to the 
statutes under which a defendant is 
prosecuted. Under 18 U.S.C. § 1113, an 
attempt to commit murder or manslaughter 
carries a maximum sentence of three years 
imprisonment. However, assault with intent 
to commit murder is punishable under 18 
U.S.C. § 113{a) by up to twenty years 
imprisonment. An attempted assassination of 
certain essential government officials is, 
under 18 U.S.C. § 351{c), subject to 
imprisonment for any term of years or for life. 
An attempted murder of foreign officials 
carries a maximum sentence of twenty years 
under 18 U.S.C. § 1116. Since there is 
insufficient data currently available to 
estimate current practices, the base offense 
level from the parole guidelines is adopted 
and is represented as a range to reflect 
distinctions in the degree of planning and 
preparation. In other words, the range reflects 
the relationship between the attempt and the 
nature of the underlying offense. Where no 
planning was involved, the minimum of the 
range is recommended. Where first degree 
murder was attempted, the maximum of the 
range is more appropriate. 

An assault with intent to kill accomplished 
by means of a firearm, explosive, or other 
dangerous weapon, instrument, or substance, 
results in an enhancement under Part Y, 
General Provisions. This enhancement 
applies only when the use of a firearm has 
not been separately charged. 

The general provisions provide for 
enhancements due to the nature and 
seriousness of injuries suffered in the 
commission of an attempted murder. The 
precise enhancement should reflect the true 
nature of the injuries. However, in 
designating the category of injury, the court 
shall support that decision with reasons 
specifying all reliable information considered. 
The information may include, but is not 
limited to, medical records, expert or other 
reliable testimony, victim impact statements, 
employment records, and the sentencing 
judge's observations of the victim. 

An enhancement for payment of money or 
something else of value reflects the 
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setiousness-of murder-for-hire. This 
enhancements supported ‘by current 
practices-under‘the:parole guidelines, as well 
as a systematic-examination of 
approximately 250:presentence investigation 
reports. 

§A215. The statutory recognition, 18 U.S.C. 
§ 1112, that voluritary manslaughter should 
not be-punished as ‘severely as murder is 
reflected ‘in the ‘lower ‘base offense level. Data 
limitations preclude‘Commission estimation 
of currerit practices, ‘but the'base offense 
level for-voluntary manslaughter is-consistert 
with ‘time specified ‘by the pardle guidelines. 
The same general provision factors ‘that 
enhance:a murder seritence also apply ‘to 
voluntary manslaughter. 

§ A216. In‘accordance with 18 'U‘S.C. 
§ 1112, the guideline for involuntary 
manslaughter-does not provide a distinction 
between reckless ‘and negligent ‘homicide. 
Sentencing judges should ‘therefore look to 
state practices for guidance. The'base offense 
level iis represented as a range ‘to allow ‘the 
sentencing judge ‘to apply higher penalties for 
serious or reckless conduct. In'recognition of 
the seriousness of felony drunk driving, the 
Commission recommends ‘a ‘maximum 
sentence within ‘the sentencing tange for 
involuntary manslaughter: when drunk driving 
results‘in-a'‘homicide. 


2. Assault 


16 U‘S.C. $§ 111-115 

18 U.S. §.351 

18 US.C. § 1751 

Also See Statutory Index 

Introduction. The.same interests 
protected by federal laws involving 
homicide, physical:security, and the 
ability of the government to function 
effectively and without disruption, are 
fostered by federal laws concerning 
assault and battery. Physical injury 
provisions may, of course, .be.applicable 
where there is.a battery. Other general 
provisions may be applicable in 
determining the seriousness of the 
offense. 

§ A221. Assault. The ‘base offense 
levelis 15. 

(a) Specific Offense ‘Characteristics. 

(1) If a dangerous weapon was 
discharged, displayed, or'used to 
threaten, increase by 1 to 4'levels, 
depending upon the:use made of ‘the 
weapon. 

(2) ‘Hf ‘the assault involved planning ‘or 
preparation, increase by 3 levels. 

(3) If'bodily injury resulted, increase 
the offense level depending upon ‘the 
seriousness ‘of ‘the injury: 


Increase 
in ‘level 


Degree :of ‘Physical injury 


(4) If there -were-multiple victims of 
the assault, increase by 2 levels. 

$ A222. Simple Assault. The base 
offense eval is 8; where minor bedily 
injury results, the base offense ‘level is 6. 
COMMENTARY 

Definitions applicable ‘to the assault 
section ‘are found at 18 US.C. ‘$$ 111, 113, TTS, 
31(f)(3), and 2245, except-definitions for 
physical injury. For-convictions under the 
Assimilative Crimes Act, it is'the nature of 
the conduct ’that is relevant. The federal code 
provides broad descriptions ‘that encompass 
the-variety of‘terms different jurisdictions use 
to describe similar conduct. 

§ A221. There are a number of federal 
provisions that address varying degrees of 
assault and battery. The punishments under 
these statutes differ considerably, even 
among provisions directed to substantially 
similar defendant conduct. For example, if 
the assault is upon certain federal officers 
“while engaged.in.or.on account of... . 
official duties,” the maximum term .of 
imprisonment under 18.U.S.C. § 111 is three 
years. If. a:dangerous weapon.is used:in the 
assault.on.a federal officer, the: maximum 
sentence)is.ten years. However, if:the same 
weapon is.used to.assault.a person not 
otherwise specifically protected, the 
maximum sentence under 18,U.S.C. 113{c) is 
five years. H the.assault results in serious 
bodily injury, ithe maximum.sentence under 
18-U.S.C. 113(f).is ten years, unless the injury 
constitutes “maiming” by scalding, corrosive, 
or caustic substances under 18 U.S.C. § 114, 
in whichicase ‘the maximum term-of 
imprisonment is twenty years. 

Defini‘ions of various degrees of bodily 
injury are found indifferent parts of the 
federal code, see, 18'U S.C. § 1365; 48'U-.S.C. 
§ 1515; 21: U.S.C. §802(25), as amended, as 
well as under the presumptive parole 
guidelines. 

For:sentencing:purposes the levels of 
physical injury are: 

1. Permanent Bodily Injury. Permanent 
bodily injury means that’the victim suffered a 
substantial tisk of death from ‘the injury, 
major disability, impairment, or loss ofa 
bodily function:or significant disfigurement. 

2..Serious ‘Bodily Injury. Serious ‘bodily 
injury means that the-victim suffered extreme 
pain from ‘theiinjury, ‘suffered substantial 
impairment.of:a (bodily ‘function, required 
medical intervention, ‘such as surgery, 
hospitalization, or physical rehabilitation. 

3. Bodily Injury. Bodily injury means -any 
other physical injury. 

The definitions for physical injury are 
meant 'to be suggestive-only. If the injury lies 
between permanent:and serious bodily 
injury, the ‘sentencing judge shall increase by 
5 levels. Ifthe injury ‘lies ‘between serious ‘and 
bodily injury, ‘the sentencing judge shall 
increase by 8'levels. 

The base:‘offense level reflects current 
sentencing’practices estimated ‘by ‘the 
Commission as ‘wellas parole guidelines. The 
enhancements for:‘weapon, intent, and ‘injury 
reflect statutory requirements. 168 U:5.C. 

§§ 113(c) and 113(f). The enhancement:range 
fora dangerous weapon reflects the manner 
in which ‘the-weapon was ‘used. The range for 


injury reflects a need for flexibility ‘where all 
injury is not the-same. 

An enhancementiis provided when multiple 
acts of assault occur and shave notibeen 
separately charged or when the assault 
involves more than one victim. For example, 
when a defendant. assaults three:customs 
agents but.is only charged.and convicted of 
one assault,‘a single enhancement for the 
multiple victims is. appropriate rather than 
adding levels foreach victim. The 
enhancement reflects current -practices ina 
systematic:andlysis-of presentence 
investigation reports. 

Aithough all general proxisions.shall ‘be 
considered, :specific attention to 
enhancements for vulnerable victims.and 
victim officials .is warranted .in.assault cases. 

§ A222. Assaults represent a:danger to 
personal safety whether or not bodily injury 
results to the victim. The base.offense level 
for simple assault reflects the patential 
seriousness:of any behavior that evidences a 
disregard for the physical security of others. 
The base offense level is‘the statutory 
maximum penalty for the least serious 
assault. 18:US:C. § 119fe). The additional 
penalty when minor-bodily injury results 
reflects a statutory distinction that,allows.a 
six month term of imprisonment for striking, 
beating, or wounding. 18 US.C.-§ 113{d). The 
reference to minor'bodily injury assumes that 
striking, beating, or wounding results in some 
minimal injury. 

3. Criminal Sexual Conduct 


18'US:C. § 113{a) 

18'U.S:C. § 1153 

18 U'S.C. '§ 1203 

18 U.S.C. §§ 2031-2032 

18 U.S.C. §§ 2241-2245 

Also See Statutory Index 

Introduction. The interest protected in 
guidelines for unlawful sexual conduct 
is the physical, emotional, and 
psychological security of the person. A 
number of offenses involving such acts 
are subject to federal jurisdiction under 
assimilative crimes provisions. Recent 
legislation to reform federal provisions 
governing criminal] sexual conduct 
provides the basis for sentencing under 
this section of ithe guidelines. The 
general provisions for physical injury, 
unusual psychological injury, unlawful 
restraint, and weapons may be 
applicable. 

§ A231. Criminal Sexual Conduct or 
Attempt to Commit or Assault with the 
Intent To.Commit Criminal Sexual 
Conduct. The base offense level is 28. 

(a) Specific Offense Characteristics. 

(1) If the victim had not.attained the 
age of twelve years, increase by 5 levels; 
otherwise, if fhe victim was under the 
age.of sixteen, increase by.2.levels. 

(2) If the criminal sexual conduct was 
accomplished through aggravated force 
or coercion, increase'by 3 ‘to 5 levels, 
depending upon ‘the degree of force and 
the circumstances of the offense. 
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(3) If the victim was in the custody, 
care, or supervisory control of the 
defendant, or was a corrections 
personnel or a person held in the 
custody of a correctional facility, 
increase by 2 levels. 

(4) If multiple criminal sexual acts 
occurred or more than one perpetrator 
participated, increase by 2 levels. 

(5) If the victim was subjected to acts 
of perversion increase by 3 to 5 levels, 
depending upon the nature of the 
conduct. 

§ A232. Criminal Sexual Conduct with 
a Minor or Ward (Statutory Rape): If the 
defendant committed criminal sexual 
conduct with a minor, or a ward in 
official detention, the base offense level 
is 10. 

(a) Specific Offense Characteristics. 

(1) If the victim was under age 
sixteen, increase 1 to 3 levels, depending 
upon the age and immaturity of the 
victim. 

(2). If the victim was under age sixteen 
and in the custody, care, or supervisory 
control of the defendant, increase by 1 
level. 

§ A233. Unlawful Sexual Contact. If 
the defendant engaged in or attempted 
to engage in unlawful sexual contact not 
covered by §§ A231 or A232, the base 
offense level is 6. 

(a) Specific Offense Characteristics. 
(1) If the victim had not attained the 
age of twelve years, increase by 5 levels; 
otherwise, if the victim was under the 

age of sixteen, increase by 2 levels. 

(2) If the defendant used aggravated 
force or coercion, increase by 3 to 5 
levels, depending upon the degree of 
force or coercion and the circumstances 
of the offense. 


COMMENTARY 


This section of the guidelines is modeled 
after the recent federal legislation dealing 
with criminal sexual abuse, 18 U.S.C. §§ 2241 
to 2245. The language of the section, e.g., 
criminal sexual conduct, is left intentionally 
broad to include assimilated crimes. 
Definition of terms applicable to this section 
are set forth by Congress under 18 U.S.C. 

§ 2245. Regardless of the specific language in 
the definitions, however, it is the nature of 
the conduct expressed that is of consequence 
for sentencing. 

§ A231. Sexual offenses addressed in this 
section are crimes of violence. Under the new 
legislation, attempts are treated the same as 
completed acts of criminal sexual abuse. The 
statutory maximum penalty is any term of 
years or life imprisonment. The base offense 
level is three levels higher than the parole 
guidelines suggest. However, the new 
legislation reflects an intent that more serious 
penalties be imposed. The base offense level 
of 28 reflects that intent. 

The Commission requests public comment 
on the advisability of sentencing attempted 
criminal conduct in the same manner as 
completed acts of criminal sexual conduct. 


The primary factors that differentiate 
criminal sexual conduct offenses for 
sentencing purposes are the circumstances or 
means by which the act is accomplished and 
the vulnerability of the victim. Thus, the 
greatest sentence should be imposed for a 
sexual offense that is accomplished under 
circumstances of violence and coercion, or 
where a weapon is used, or where such 
conduct is directed to a victim particularly 
vulnerable to both the conduct and its 
foreseeable results. These distinctions are 
provided within 18 U.S.C. § 2241. 

Although actual force of an aggravated 
nature is a primary consideration in 
determining seriousness of conduct, coercion 
by the threat of death or bodily injury, or use 
of a deadly weapon poses a danger to the 
victim that is similar to physical violence. 
This conduct is therefore punished to the 
same extent as the actual use of force. 
Section Y226, General Provisions, does not 
apply if the defendant used a weapon 
because that conduct is assumed in the base 
offense level. 

An enhancement for a custodial 
relationship between defendant and victim is 
warranted in cases of criminal sexual 
conduct. Often, young victims must live 
within the same dwelling as defendants who 
present continuing threats. Whether the 
custodial relationship be transitory or 
permanent, the defendants in these cases are 
persons the victims trust or to whom the 
victims are entrusted. This sentencing 
aggravation represents the potential for 
greater and prolonged psychological damage. 

When a sexual assault occurs within the 
privacy of one’s home, it might well result in 
an unusual degree of psychological injury due 
to lasting fear of the loss of a safe shelter. If 
physical injury, unlawful restraint, or unusual 
psychological injury result from the conduct, 
these factors should be reflected in the 
sentence by application of the general 
provisions. 

Criminal sexual conduct that occurs 
without aggravated force or coercion retains 
a relatively high base offense level. 
Regardless of the means, criminal sexual 
conduct results in physical and psychological 
trauma and a serious violation of the person. 
Means other than aggravated force or 
coercion include the use of force that would 
equate to simple assault and battery or when 
drugs, intoxicants, or similar substances are 
used to initiate the commission of the offense, 
or perpetuate it in the case of interstate 
transportation for immoral purposes or 
prostitution. 

An enhancement is provided when multiple 
acts of criminal sexual conduct occur or 
when more than one offender participates. 
Each additional act of sexual assault, for 
example, creates increased trauma for the 
victim. Victims suffer additional trauma 
when assaulted by more than, one.offender or 
when forced into-additional acts-amounting 
to sexual perversion. One of the motivating 
factors for group participation of this nature 
is the potential for anonymity and safety in 
numbers that hinder victim recognition. 
Deterrence considerations compel 
enhancement for multiple offender behavior 
such as gang rape. 

One of the important distinctions Congress 
has made under the new legislation (18 U.S.C. 
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§ 2241) involves the victimization of children 
under age twelve. Any criminal sexual 
conduct, including statutory rape, with 
children under twelve is punished more 
seriously than in the past and for sentencing 
purposes is governed by § A231. 

§ A232. Under recent legislation, 18 U.S.C. 
§ 2243, a new category of persons unable to 
give consent for sexual conduct is created. In 
addition to prohibiting sexual conduct with a 
minor, tais legislation prohibits sexual 
conduct with a ward; i.e., a person in official 
detention under the custodial, supervisory, or 
disciplinary authority of the defendant. The 
statutory maximum sentence for criminal 
sexual conduct with a ward is one year. The 
base offense level includes this statutory 
maximum. With a minor, the statutory 
maximum is five years. An additional 
enhancement is provided for defendants who 
victimize minors under their supervision or 
care, This enhancement applies to wards 
only in the event that they are minors as well. 
The levels of enhancement reflect statutory 
distinctions between minors and wards. 

If the defendant committed the criminal 
sexual act in furtherance of a commercial sex 
scheme such as pandering, transporting 
prostitutes, or pornographic materials, the 
court may consider this factor in imposing a 
sentence above the otherwise applicable 
offense level. 

§ A233. Within this section, unlawful 
sexual contact addresses improper touching 
or fondling. If any sexual intrusion occurs, 
consult §§ A231 or A232. The base offense 
level reflects the statutory maximum penalty 
for the least serious distinction provided 
under 18 U.S.C. 2244(a)(4). The enhancements 
for youthfulness of the victim and the use of 
aggravated force or coercion reflect the 
additional statutory penalties. 


4. Kidnapping, Abduction, or Unlawful 
Restraint 


18 U.S.C. § 115 

18 U.S.C. § 351 

18 U.S.C. § 1201-1202 

18 U.S.C. § 1751 

18 U.S.C. § 2422-2423 

See Also’Statutory Index 

Introduction. The principal interests 
protected by Federal laws against 
unlawful restraint are the physical 
security of the person and the ability of 
the government to function effectively 
and without disruption. 

§ A241. Kidnapping, Abduction, 
Unlawful Restraint. If any victim was 
kidnapped, abducted, or unlawfully 
restrained, the base offense tevel is 24. 

(a) Specific Offense Characteristics. 

(1) If the victim was kidnapped, 
abducted, or unlawfully restrained to 
facilitate the commission of another 
offense, increase by 3 to 6 levels, 
depending upon the nature and 
seriousness of the other offense. 

(2) If a ransom demand or a demand 
upon government was made, increase by 
6 levels. 
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(3) If the victim was released 
unharmed (prior to any ransom or 
governmental demand), decrease by 1 to 
4 levels, depending upon the duration of 
the offense. 

§ A242. Ransom Money. If the 
defendant received, possessed, or 
disposed of any ransom money, the base 
offense level is 23. 

§ A243. Attempt, Conspiracy, or 
Solicitation to Kidnap, Abduct or 
Restrain. The base offense level is 20 to 
24, depending upon the circumstances of 
the offense and the reason the crime 
was not completed. 


COMMENTARY 


§ A241. The seriousness of this offense is 
reflected in the high base offense level. 
Although limited, Commission data on 
current practices provide an average 
sentence at level 30 (97 to 121 months). 
However, careful examination of presentence 
investigation reports on federal kidnapping 
cases identifies three categories: limited 
duration kidnapping where the victim is 
released unharmed; kidnapping that occurs 
as part of or to facilitate the commission of 
another offense (often, sexual assault); and 
kidnapping for ransom or political demand. 
Current practices, as reflected in the 
presentence investigation reports and parole 
guidelines, provide these distinctions. The 
specific offense characteristics provide. 
mitigation for limited duration kidnappings 
and enhancements for the other two types. 
General provisions enhancements are 
available for particularly heinous conduct 
that often occurs in kidnapping offenses that 
include criminal sexual conduct: 

A life sentence is possible if the President 
or President-elect is abducted. 18 U.S.C. 

§ 1751(b). An enhancement for high level 
government officials and members of their 
immediate families may be appropriate under 
the general provisions, depending upon the 
circumstances.of the offense. Sentences 
should reflect the disruption of government 
operations. See § Y212, General Provisions. 

§ A242. This section specifically includes 
conduct prohibited by 18 U.S.C. § 1202, 
requiring that ransom money be received, 
possessed, or disposed of with knowledge of 
its criminal origins. The actual demand for 
- ransom is reflected in § A241. The base 
offense level reflects an average of the 
federal parole guidelines for either (1) a 
ransom demand where a kidnapping occurred 
but the defendant did not participate in the 
kidnapping, or (2) a demand for ransom by 
threat or extortion where no kidnapping took 
place. 

§ A243. Attempted kidnapping refers to 
conduct proscribed by 18 U.S.C. § 1201(d). 
The statutory maximum sentence for 
attempts to kidnap, abduct, or unlawfully 
restrain is twenty years. Also covered under 
this section are conspiracy and solicitation to 
kidnap, abduct, or unlawfully restrain. 
Conspiracy is generally proscribed by 18 
U.S.C. § 1201(c). The statutory maximum 
sentence for these offenses is life 
imprisonment. Solicitation to kidnap, abduct, 
or unlawfully restrain is.generally- proscribed 
by 18 U.S.C. 373. The maximum sentence of 


imprisonment under that section is one-half 
the maximum term of the crime solicited, or 
life imprisonment for conspiring to kidnap, 18 
U.S.C. § 1201{c). 

The base offense level for attempt, 
conspiracy, or solicitation to kidnap is 
represented as a range in order to permit 
adequate consideration of seriousness of the 
offense, the degree to which the offense 
approached completion, and the reason the 
offense was not completed. The range of base 
offense levels reflects a similar range of 
sentences specified by the federal parole 
guidelines. For sentencing within the range, 
the court shall state reasons that may include 
the circumstances of the offense and reasons 
the offense was not completed. 

In kidnapping cases, particular attention 
should be given to the general provisions for 
weapons and dangerous instrumentalities, 
physical and psychological injury, and victim 
officials. The danger presented by use of a 
weapon warrants a significant increase in the 
defendant's sentence. The likelihood of at 
least initial resistance by an intended 
kidnapping victim, and the increased 
possibility that severe physical injury or 
death may result or the attempt may succeed, 
also justifies significant additional 
punishment. 


5. Air Piracy 


49 U.S.C. § 1472 (c), (i), {j), (), (m), (n) 

Also See Statutory Index 

Introduction. While aircraft piracy is 
the most serious of the offenses 
considered under the various 
subsections of 49 U.S.C. 1472, Congress 
has identified other criminal offenses 
involving air transportation. Provisions 
involving offenses against the person 
are considered within this section of the 
guidelines. 

§ A251. Aircraft Piracy or Attempted 
Aircraft Piracy. The base offense level is 
38. 

(a) Specific Offense Characteristic. 

(1) If death results, increase by 5 
levels. 

§ A252. Interference with Flight Crew 
Member or Flight Attendant. The base 
offense level is 10. 

(a) Specific Offense Characteristic. 

(1) If the defendant assaulted a crew 
member or flight attendant, increase by 
1 to’5 levels, depending upon the 
circumstances of the offense and the 
degree of interference with the operation 
of the flight. 


COMMENTARY 


§ A251. This section covers aircraft piracy 
both within the special aircraft jurisdiction of 
the United States, 49 U.S.C. § 1472{i), and 
aircraft piracy outside that jurisdiction when 
the defendant is-later found in the United 
States, 49 U.S.C. § 1472(n). Both of these 
offenses carry a mandatory minimum 
sentence of twenty years imprisonment as 
reflécted in the base offense level. Seizure of 
control of an aircraft may be-by force or 
violence, or threat of force or violence, or by 
any other form of intimidation: The presence 
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of a weapon is considered in the base offense 
level. If death occurs during the commission 
of aircraft piracy, either a mandatory 
minimum term of life imprisonment or the 
death penalty should be imposed. 18 U.S.C. 

§ 1472{i). 

§ A252. The base offense level is set so that 
probation with special conditions may be 
available in cases not involving serious 
conduct. However, incarceration is also 
available at this level should the 


: circumstances of the offense warrant more 


serious penalties. 
If the defendant's interference consists of 


: an assault, an enhancement is provided to 


reflect the seriousness of the conduct. The 
range for the enhancement allows the 
sentencing judge to grade the nature of the 
assault and the degree of danger presented. 
This guideline does not contemplate 
sentences for aggravated assault. Section 
Y225 provides for enhancement should 
physical injury occur. 

Carrying a weapon or explosive aboard an 
aircraft is behavior proscribed by 49 U.S.C. 
§ 1472(l). This offense is covered in Part K, 
Offenses Involving Public Order and Safety, 
§ K216. 


Part B—Offenses Involving Property 


1. Theft, Embezzlement, Receipt of 
Stolen Property, and Property 
Destruction 


18 U.S.C. § 553(a)(1) 

18 U.S.C. § 641 

18 U.S.C. §§ 656-657 

18 U.S.C. § 659 

18 U.S.C. § 661 

18 U.S.C. §§ 1361-1363 

18 U.S.C. §§ 1702-1703 

18 U.S.C. § 1708 

18 U.S.C. § 2113(b) 

18 U.S.C. §§ 2312-2317 

Also See Statutory Index 

§ B211. Larceny, Embezzlement, and 
Other Forms of Theft. 

The base offense level is 4. 

(a) Specific Offense Characteristics. 

(1) If undelivered United States mail 
was taken, increase by 1 level. 

(2) If a firearm, destructive device, or 
controlled substance was taken, 
increase by 1 to 3 levels, depending 
upon the nature and quantity of the 
property taken. 

(3) If the theft was from the person of 
another, increase by 2 levels. 

(4) If the offense was planned or 
sophisticated, increase by 1 to 3 levels, 
depending upon the degree of planning 
and sophistication. 

(5) If the offense involved multiple 
transactions or occurrences, increase by 
1 to 6 levels, depending upon the number 
of transactions or occurrences. Do not 
apply this adjustment if adjustment (6) 
is greater. 

(6) If the value of the property taken 
exceeded $1,000, increase the offense 
level as follows: 
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Esti Increase in 
leve 


stimated value 


Less than $1,000 


$2,001 to $5,000 

$5,001 to $10,000 
$10,001 to $20,000 
$20,00% to: $50,000 
$50,007 to $100,000 
$100,001 to $200,000 
$200,001 to $500,000 
$500,001 to $1,000,000 
$1,000,001 to $2,000,000 
Over $2,000,000 





Do not apply this adjustment if 
adjustment (5) is greater. Value-credit 
cards at $1,000 each. 

§ B212. Receiving or Transporting 
Stolen Property. The base offense level 
is 4. 

(a} Specific Offense Characteristics. 

(1) If the property was received or 
transported for resale, increase by 4 
levels. 

(2) If the property included a firearm, 
destructive device, or a-controlled 
substance, increase’by 1 to 3 levels, 
depending upon the nature and quantity 
of the property taken. 

(3) If the offense involved multiple 
transactions or occurrences, increase: by 
1 to 6 levels, depending upon:the number 
of transactions or occurrences. Do not 
apply this adjustment if adjustment (4) 
is greater. 

(4) If the value of the property stolen 
exceeded $1,000, increase by the 
appropriate number of levels.from the 
Property Table (§ B211)..Do not apply 
this adjustment if adjustment (3) is 
greater. 

§ B213. Property Damage. or 
Destruction. The base offense level is 4. 
(a) Specific Offense Characteristics 

(1) If the property destroyed was 
undelivered United’ States mail, increase 
by 7 level. 

(2) If the amount of the property 
damage or destruction, or the cost of 
restoration was more than $1,000, 
increase by the appropriate number of 
levels from: the Property Table (§ B211). 


COMMENTARY 

These sections address the simplest forms 
of property offenses: theft, embezzlement, 
transactions in stolen goods,.and property 
damage or destruction. Arson is dealt with 
separately in Part K, Offenses Involving 
Public Order and Safety. This gnideline also 
applies to conversion:offenses that arise 
under the Assimilated Crimes Act, such: as 
unauthorized use of a motor vehicle. 

Section B211 applies to theft and 
embezzlement offenses. Embezzlement is 
treated as equivalent to. theft. Current 


practices under the presumptive parole 


guidelines. treat embezzlement of less than 
$2,000:more: severely than.theft. of the same 
amount; however, actual sentences for 
embezzlement tend to be lower than for theft 
of the same. amount. The two crimes.are 
essentially equivalent and-one guideline 
should apply to. both. The base offense level 
assumes that one credit.card (treated. as 
worth $1,000) or preperty worth no more than 
$1,000 was taken, and provides fora 
sentencing range from.probation to four 
months imprisonment. This sentence is equal 
to the time served under the presumptive 
parole guidelines for these thefts. 

Consistent with statutory distinctions, 
aggravation of the sentence is provided for 
the theft of mail. Theft offenses receive 
enhanced sentences if they involved multiple 
occurrences. This is consistent with the 
Commission’s authorizing legislation, 
providing that guidelines reflect the 
appropriateness. of imposing incremental 
penalties for multiple. offenses.committed in 


the same course of conduct. 28 U.S.C. § 994{]). 


This factor reflects the perception of 
practitioners that a defendant is mare: 
culpable and likely to be a professional thief 
if the theft was accomplished in multiple acts 
rather thar in one (possibly fortuitous) 
instance. It is particularly important when 
there are repeated small thefts, or when the 
value of the property taken is difficultto 
estimate. A complex scheme or related 
incidents of theft are indicative of an 
intention and potential to do considerable 
harm, and is often related to increased 
difficulties ef:detection and proof. Because 
this adjustmentiis one of degree: and: cannot 
be easily quantified, the guideline provides 
for a range of adjustments. 

Public policy considerations. compel 
additional punishment for the theft of drugs, 
firearms, and destructive devices, as defined 
in 18 U\S.C. 921. Independent studies show 
that stolen firearms are used 
disproportionately in the commission of 
crimes. The guidelines provide an 
enhancement for these cases in an effort to 
deter and incapacitate those:involved in 
potentially. violent and harmful criminal 
activity. Apply separate guidelines if the 
offense of conviction was possessien of 
drugs, Part D, Offenses Involving Drugs, or 
stolen firearms, Part K, Offenses Involving 
Public Safety. 

Theft from the:person of another; such as 
pickpocketing or purse-snatching; alse 
receives an aggravated sentence. Inclusion of 
this factor is supported by current: practices: 
data andiis, recognized in the. presumptive 
parole. guidelines. It is designed to.punish 
thefts from persons more severely thar thefts 
from buildings, because of the elements of 
stealth, fear, or force that these offenses 
entail. The-aggravation added here results in 
a sentencing range for pickpocketing or 
purse-snatching of zero to five.months.. The 
presumptive parole: guidelines. for 
pickpecketing and: purse-snatching, are. zero 
to ten months, and;twenty-four to thirty-six 
months, respectively. 

The value of property, taken plays: an. 
important role in determining sentences. for 
theft and embezzlement offenses. The 
property table provides. amenhancement 
based on reliable information of the value of 
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the property taken. Value is determined! by 
the replacement. cost to,the victimy or the 
market value of the property,, whichever is 
higher: Each.stolen credit card should be 
treated’ as worth $1,000. A sentence abave the 
guideline range. may be appropriate when the 
amount of property steten or embezzled 
exceeds $2 million: Theft from the mails, in 
violation: of 18 U.SiC. § 1708, disrupts: the 
integrity of a basic government function: The 
statute provides up to five years 
imprisonment for stealing,or receiving stolen 
mail. The court may: impose a sanction higher 
than would be accorded the dollar loss alone 
since the public harm.may be:an.intangible 
factor. Some property, such as;an 
archeological treasure or government 
investigative reports, cannot be-reasonably 
valued in a: dollar amount, and. has: 
significance or worth beyond: monetary value. 
A sentence abeve the guideline. range may: be 
appropriate. in. unusual:instances, 

Receiving or transporting stolen: property is 
treated. like theft. The base: offense: level 
provides for a sentencing range ef probation 
to four months imprisonment: This range is: 
somewhat. lower than.cunrent. practices under 
presumptive parole guidelines (zero tosix. 
months), Section B212 generally provides the 
same aggravating factors for these offenses 
as for theft: Public: policy considerations 
suggest inclusion of an additional! aggravating 
factor to address offenses involving the 
receipt or transportation of stolen property 
for resale. By providing a market for stolen 
property, fencing: activities provide an 
incentive for theft:. Deterrence considerations 
support @ significant additional sanctior 
beyond that applied to the defendant who 
purchases stolen property for personal use. 

The property table for theft and 
embezzlement enhances the sentence if the 
amount of property*thvolved exceeded $1,000. 
The same consfttrations mentioned with 
regard to the theft of property difficult to 
value also apply to receipt and' transportation 
of stolen property: 

Section B213 addresses property damage or 
destruction, involving conduct such as 
malicious mischief and vandalism. Arson is 
provided for in Part K, Offenses Involving 
Public. Order and: Safety. The base offense 
level is the same as for theft and is below the 
zero to:six months provided in the 
presumptive parole guidelines for. property 
destruction not involving arson.or explosives. 
There is no.compelling reason to treat 
vandalism differently from theft. The willful 
destruction of government property in 
violation of 18U.S.C. § 1361,,is:also covered 
by. this subsectiom The guidelines provide for 
aggravation of the sentence where 
destruction of United States. mail. is an 
element of the offense;, because of the 
disruption. of a basic. public function. The 
relevant statute, 18 U.S.C. § 1703, prevides.a 
maximum term of imprisonment of five years 
for postal. service personnel.convieted of 
destruction.of the mails and: a.one year 
maximum. for othens. 

In cases, of property damege involving 
public facilities, the monetary, value:of the 
property damaged. ar destroyed may nat 
reflect. the extent of the injury inflicted. For 
example, the destruction of a.$500 telephone 
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line may.cause an interruption in service to 
thousands of people for several hours. Five 
‘hundred dollars worth of damage to the 

entrance of a post office may result only in © 
inconvenience to workers and patrons for a: 
few hours.’ The court shall refer to the general 
provisions and apply any provision , 
warranted by the offense. 

Consideration was given to the inclusion of 
a guideline to deal with offenses involving 
unauthorized use of property. Such a 
guideline would cover offenses such as 
unauthorized use of an automobile as : 
assimilated crimes (e.g., “joy-riding,” and late 
return of rental cars). A decision was made 
not to provide guidelines for this narrow 
range of offenses. Similar offenses involving 
conversion of government property in 
violation of 18 U.S.C. § 641 are covered by 
§ B211. 


2. Burglary and Trespass 


18 U.S.C. § 1382 

18 U.S.C. § 2113{a) 

18 U.S.C. § 2115 

18 U.S.C. § 2117 

18 U.S.C. § 2118(b) 

Also See Statutory Index 

§ B221. Burglary. The base offense 
level is 14. 

(a) Specific Offense Characteristics. 

(1) If the building was a dwelling, 
increase by 7 levels. 

(2) If the building was a pharmacy or 
other structure where controlled 
substances were legitimately 
manufactured or stored, increase by 4 
levels. 

(3) If the offense resulted in the theft 
or destruction of property worth more 
than $1,000, increase the offense level by 
the appropriate number of levels from 
the Property Table (§ B211). 

§ B222. Trespass. The base offense 
level is 4. 

(a) Specific Offense Characteristic. 

(1) If the trespass occurred at a 
secured government facility, a nuclear 
energy facility, or upon the premises of a 
dwelling, increase by 2 levels. 


COMMENTARY 


Burglary is unlawful entry with intent to 
commit a felony, and therefore often occurs 
in connection with other offenses, The risk of 
other crimes is included in the base offense 
level for burglary, which applies to bank 
burglary as well as burglaries of other 
structures. Pursuant to 18 U.S.C. § 2113(a), 
burglaries and attempted burglaries of 
financial institutions carry a maximum 
sentence of twenty years imprisonment, 
increased to twenty-five years if an assault 
occurred or if life was threatened by the use 
of a dangerous weapon. If someone was 
killed or abducted in the commission of a 
burglary, attempted burglary, or avoidance of 
apprehension for a burglary of a financial 
institution, the statute provides for a 
minimum of ten years imprisonment and a 
maximum of the death penalty. Because the 
risk to other persons is especially high when 
a dwelling is involved, the guidelines reflect 


this factor in determining an appropriate 
sentence. 

A specific offense factor is included to 
aggravate burglaries of businesses where 
drugs are likely to be found. Those who 
burglarize the business premises of Drug 
Enforcement Administration registrants may 
be sentenced up to twenty years, pursuant to 
18 U.S.C. § 2118, if the value of the drugs the 


‘* burglar intended to steal was at least $500, 


the defendant engaged in interstate travel or 
commerce to facilitate the offense, or death 
or significant bodily injury resulted. If an 
assault occurred or if life was threatened by 
the use of a dangerous weapon, a term of 
imprisonment of twenty-five years may be 
imposed. If death occurred, the statute 
authorizes up to life imprisonment. 
Additional sentence enhancement is 
provided in the guidelines for theft or 
destruction of property worth more than 
$1,000. ; 

Presumptive parole guidelines provide zero 
to six months imprisonment for burglary of 
an unoccupied structure, and twenty-four to 
thirty-six months for burglary of an inhabited 
dwelling involving property loss of $1,000 or 
less. When other structures are burglarized, 
current practice under parole guidelines 
treats burglary as theft: Current parole 
guidelines do not distinguish burglary of a 
financial institution or the premises of a Drug 
Enforcement Administration registrant. 

Most trespasses punishable under federal 
law involve federal lands or property. The 
trespass section provides an enhancement for 
offenses involving trespass on secured 
government installations, such as nuclear 
facilities, to protect a significant federal 
interest. Additionally, an enhancement is 
provided for trespass in a dwelling. There is 
obvious danger of personal injury in these 
trespasses, as well as greater actual harm 
through loss of personal security to the owner 
or occupant. The base offense level provides 
for a sentencing range of probation to four 
months imprisonment. There are no current 
practices data available for offenses 
involving trespass. 


3. Robbery, Extortion, and Blackmail 


18 U.S.C. § 873 

18 U.S.C. §§ 875-877 

18 U.S.C. § 1951 

18 U.S.C. §§ 2113-2114 

18 U.S.C. § 2118(a) 

Also See Statutory Index 

§ B231. Robbery and Attempted 
Robbery. The base offense level is 20. 

(a) Specific Offense Characteristics. 

(1) If a weapon or dangerous 
instrumentality was used, displayed, or 
possessed in the commission of the 
offense, increase by 3 to 6 levels, 
depending upon the use made of the 
weapon. 

(2) If the robbery or attempted 
robbery involved a financial institution 
or a federal facility or institution, 


increase by 2 levels. 
(3) If the object of the robbery or 


. attempted robbery was a controlled 


substance and the offense occurred in a 
pharmacy or other location where 
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controlled substances were legitimately 
manufactured or stored, increase by 2 
levels. 

(4) If the value of;the property taken 
exceeds $10,000, increase the offense 
level as follows: 


Increase in 


Estimated value level 


No increase. 
....| Add 1. 
«| Add 2. 
..| Add 3. 

Add 4. 


Less than $10,000 
$10,000 to $100,000 
$100,001 to $1,000,000 
$1,000,001 to $10,000,000... 
Over $10,000,000 


COMMENTARY 


The application of the same base offense 
level to both robbery and attempted robbery 
is designed to punish an attempted robbery 
equally with a completed robbery of up to 
$10,000 and is consistent with the statute 
pertaining to robbery of a financial 
institution. 18 U.S.C. § 2113{a). Robbery 
combines the elements of an assault and 


- larceny. The base offense level for robbery is 


consistent with the combination of the 
offense levels for larceny and assault with 
intent to commit a felony in violation of 18 
U.S.C.-§ 114. The use of a firearm or 
dangerous weapon constitutes the most 
serious aggravating characteristic of a 
robbery. Since possession of a weapon during 
a robbery adds significantly to the potential 
danger of injury, the guidelines provide an 
enhancement where a:weapon was present. 
This enhancement is supported by current 
practices data. The base offense level 
provides a sentencing range of thirty-three to 
forty-one months imprisonment for unarmed 
robbery or attempted robbery involving less 
than $10,000. Presumptive parole guidelines 
are twenty-four to thirty-six months 
imprisonment for unarmed robbery. 
Sentences for robbery, particularly armed 
robbery, should be increased relative to 
current practice to serve as a deterrent. 

The mail robbery statute, 18 U.S.C. § 2114, 
provides for a higher maximum term of 
imprisonment for assaults with intent to rob 
the mails resulting in injury, or involving use 
of a dangerous weapon, or involving a 


- defendant with a prior record. The maximum 


increases from ten to twenty-five years in 
these instances. If death occurred, the statute 
authorizes up to life imprisonment. If persons 
were killed, injured, or unlawfully restrained 
in the course of the robbery or attempted 
robbery, the court shall refer to the general 
provisions. 

Drugs or other controlled substances are 
often the motive for robberies of a Veterans 
Administration Hospital, a pharmacy on a 
military base, or a similar facility. The 
specific offense characteristic dealing with 
robberies from Drug Enforcement 
Administration registrants is designed to take 
into consideration the dangers and security 
problems involved, and Congressional intent 
expressed in 18-'U.S.C. § 2118(a) with regard 
to punishing such robberies more severely. 
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Although the amount of money taken in 
robbery cases does affect sentence length, its 
importance is small compared to that of the 
other harm involved. Moreover, because of 
the relatively high base offense level for 
robbery, an increase of one or two levels 
brings about a considerable increase in 
sentence length in absolute terms. 
Accordingly, a-separate property table, which 
increases more slowly than that used in theft 
offenses, is utilized. 

§ B232. Extortion, Attempted 
Extortion, and Conspiracy to Extort. The 


base offense level is 18. 
COMMENTARY 


Section B232' provides the sanction for 
extortion in violation of 18 U.S.C. § 1951 (the 
Hobbs Act). Extortion is an offense affecting 
interstate commerce that involves obtaining 
property from another, with his consent, 
induced by wrongful. use of.actual or 
threatened force, violence, or fear, or under 
color of official right. The Act prohibits 
extortion, attempted extortion, and 
conspiracy to extort. 

The maximum term of imprisonment. for 
violations of 18.U.S.C. § 1951 is twenty years. 
The color of official right involved in an 
extortion may be an elected or appointed 
public office, or a position with a labor union 
or political party. Guidelines for extortion 
and bribery involving public officials are 
found in Part C, Offenses Involving Public 
Officials. Extortion carried out by officials of 
labor unions is covered under the labor 
racketeering provisions of Part E, Offenses 
Involving Criminal Enterprise. 

The base offense level for extortion 
involving up to’$10,000 in property or 
property. damage prevides for a sentencing 
range of twenty-seven to thirty-three months 
imprisonment. This treatment is consistent 
with presumptive parole guidelines for 
extortion involving threat of injury to a 
person or property. If property valued’ at more 
than $10,000 was extorted, damaged, or 
destroyed, the court shall-use the general 
provisions to aggravate the offense level by 
the appropriate amount. If the offense 
involved the use of firearms or other 
dangerous weapons, or if persons were killed, 
injured, or unlawfully restrained in 
connection with the offense, the court shall 
also refer to the general provisions: 

§ B233. Blackmail. If the offense 
involved: 

(1) The threat of reporting an illegal 
act, the base offense level is 10. 

(2) The communication of a threat to 
kidnap or injure, the base offense level 
is 20. 

(3) The communication of a ransom 
demand for the release of a kidnapped 
person, the base offense level is 25. 


COMMENTARY 


Section B233 applies to acts. prohibited by 
18 U.S.C. §§ 873, 875-877. While blackmail is 
a form of extortion.and should be treated 
similarly, the base offense level. is determined 
by the nature: of the threat or demand. 18 
U.S.C. § 873 prohibits threats to disclose a 
violation of United States law in 
consideration for money or some other item 


of value, and-provides a maximum. one year 
term of imprisonment. The base offense level 
provides for a sentencing range of four to ten 
months imprisonment. Time served under 
presumptive parole: guidelines is:zero to ten 
months for the offense: 

Violations of 18 U.S.C. §§ 875-877 are 
distinguished only by the method of 
communication of the-extortionate demand. 
The maximum penalty under each statute 
varies from two to twenty years, depending 
upon the defendant's state of mind and 
whether the object of the demand was 
ransom for a kidnapped person or other 
property. Violations of 18 U.S.C..875.involve 
threats or demands transmitted by interstate 
commerce. Violations of 18:U.S.C. § 876 
involve the use of the United States mails to 
communicate threats involving personal 
injury, preperty damage, kidnapping, or 
ransom demands. Section 877 sets out 
parallel provisions, but prohibits the mailing 
of threatening communications from foreign 
countries. 

Communication of am extortion threat to 
kidnap or inflict personal injury results in a 
sentencing range:of twenty-four to thirty 
months. Presumptive parole guidelines 
provide a range of twenty-four to thirty-six 
months for the offense. Communication of a 
ransom demand for the: release of a 
kidnapped. person results ina sentencing 
range of fifty-seven to: seventy-one months. 
Presumptive parole guidelines: provide a 
range of fifty-two to eighty months for the 
least serious offense. 


4. Commercial Bribery and Kickbacks 


15 U.S.C. §§ 78dd-1, 78dd-2 

15 U.S.C. § 78ff 

18 U.S.C. § 275 

18 U.S.C. § 224 

18 U.S.C. § 1954 

26.U.S.C. § 9012(e} 

26 U.S.C. § 9042(d), 

41 U.S.C. §§ 51-52 

41 U.S.C. § 54 

42 U.S.C. §§ 1395nn(b) (1),{2) 

42 U.S.C. §§ 1396h(b) (1),(2) 

49 U.S.C. § 11904 

49 U.S.C. §§ 11907 (a), (b) 

Also See Statutory Index 

§ B241. Bribery in Procurement of 
Bank Loan. The base offense level is 9. 

(a) Specific Offense Characteristic 

(1) If the value: of the bribe, or the 
value of the improper benefit to the 
borrower, exceeded: $1,000, increase the 
offense level by the: appropriate number 
of levels from the Property Table 
(§ B211). 

§ B242. Other Commercial Bribery. 
The base offense level is: 9% 

(a) Specific: Offense Characteristic 

(1) If the value of the bribe or 
improper benefit to: the briber exceeded 
$1,000; increase the: offense level by the 
appropriate number of levels from the 
Property Table (§ B211). 

§ B243. Bribery in Consignment or 
Transportation of Property by a 
Common. Carrier or Rail Carrier. The 
base offense: level is 9: 


(a) Specific Offense Characteristic 

(1) If the value of the bribe or the 
improper benefit to the briber exceeded 
$1,000; increase the offense level by the 
appropriate number of levels from the 
Property Table (§ B21), 


GOMMENTARY 


This subsection applies to: commercial 
bribery offenses and kickbacks that do not 
involve officials of federal, state, or local 
government. See Part €C, Offenses.Involving 
Public Officials: Because commercial bribery 
invelves: an expectation of financial gain on 
the part of one or more parties; the guidelines 
direct the use of the property table-at § B211 
to aggravate the offense. level: The amount to 
be used is the value of the bribe, or the 
monetary benefit of the action to be taken or 
effected in return for the bribe, if the value 
can be reasonably ascertained: If ihe amount 
of the benefit cannot be ascertained; the 
court should apply at least the amount of the 
bribe. For example, if a bank officer-agreed to 
the offer of a $25,000 bribe to approve-a 
$250,000 loan, aggravation. of the base: offense 
level from the property table would provide 
for imposing a sentence on the bank officer 
based‘ on the $25,000; andthe sentence for the 
briber would be based on the benefit 
received, e.g: the savings in interest over the 
life of the loan compared with alternative 
lending sources. In no case-would the amount 
be less than the value of the bribe: If, in 
another instance, a.gambler paid a player 
$5,000 to shave points in a nationally 
televised. basketball game, the value of the 
action to the gambler is the amount he and 
his confederates won or stood to gain. If that 
amount is not ascertainable, the amount of 
the bribe is:used' to: determine the appropriate 
increase in offense level: from the property 
table:.If drugs were am element of the bribery, 
the sentence may be aggravated further: 

Section B241 applies to violations of 18 
U.S.C. § 215. The statute prohibits the:offer or 
acceptance of a fee in connection with the 
procurement of a loan from a financial 
institution, and authorizes up to five years 
imprisonment. The base offense level shall be 
enhanced by application of the property 
table, based upon the value of the unlawful 
payment or the value of the action. to be 
taken or effected in return for the unlawful 
payment, whichever is greater. 

Section B242 applies to illegal behavior as 
defined in diverse federal bribery statutes, 
each authorizing up te five years 
imprisonment. Included are violations of 42 
U.S.C. §§ 1395nn (b){?) and (b)(2), that 
involve the offer or acceptance of a payment 
to refer an individual for services or items 
paid for under the Medicare program. Similar 
provisions in 42 U.S.C. §§ 1396h (b)(1) and 
(b)(2) cover the offer or acceptance of a 
payment for referral to the Medicaid program. 

The section also relates to violations:of law 
involving bribes and’ kickbacks im expenses 
incurred for a presidential nominating 
convention or presidential election campaign: 
These offenses are prohibited under 26 U'S.C. 
§§ 9012(e) and'9042{d),. which apply to 
candidates for President and Vice President 
whose campaigns are eligible for federal 
matching funds. 
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Violations of the Foreign Corrupt Practices 
Act of 1977 are explicitly covered by § B243. 
The statute relating to these offenses is 
codified in Title 15 with securities violations. 
Domestic concerns are prohibited from 
bribing foreign officials in connection with 
obtaining or retaining business. 15 U.S.C. 

§ 78dd-1 applies to issuers of a class of 
registered securities, and 15 U.S.C. § 78dd-2 
applies to other domestic concerns. This 
section also applies to violations of 18 U.S.C. 
§ 224, sports bribery. 

Section B243 applies to violations of the 
Interstate Commerce Act involving the offer 
or taking of bribes or kickbacks to 
discriminate in the transportation of property 
by common carrier or rail carrier. 49 U.S.C. 

§ 11904(a)(3) provides a maximum of two 
years imprisonment for paying a common 
carrier to discriminate against another 
consignor or consignee. 49 U.S.C. § 11907 (a) 
and (b) cover the parallel situation with 
respect to the offer or acceptance of a 
payment involving a rail carrier. Similarly, 
bribery involving subcontractors on federal 
projects is prohibited under 41 U.S.C. §§ 51 
and 54. Violations of these statutes carry a 
maximum of two years imprisonment. 

Presumptive parole guidelines treat 
commercial bribery as fraud based on the 
greater of the value of the bribe or the 
financial loss to the victim, with a base of 
zero to six months time served. Sports 
bribery is treated as theft and time served is 
based on the amount of the bribe, with zero 
to ten months as a base, subject to 
enhancement for aggravating circumstances. 
For bribes involving more than $500,000, 
presumptive parole guidelines provide forty 
to fifty-two months imprisonment. 


5. Counterfeiting and Forgery 


17 U.S.C. § 506(a) 

18 U.S.C. §§ 471-473 

18 U.S.C. § 495 

18 U.S.C. §§ 500-501 

18 U.S.C. § 510 

18 U.S.C. § 1003 

18 U.S.C. §§ 2314-2315 

18 U.S.C. §§ 2318-2320 

Also See Statutory Index 

§ B251. Counterfeiting. The base 
offense level is 6. 

(a) Specific Offense Characteristics 

(1) If the defendant possessed or had 
custody or control over counterfeiting 
devices and materials for use in illegally 
printing or coining any currency, 
obligation, or security of the United 
States, increase by 6 to 9 levels, 
depending upon the number and nature 
of the devices or materials. 

(2) If the offense involved multiple 
transactions or occurrences, increase by 
1 to 6 levels, depending upon the number 
of transactions or occurrences. Do not 
apply this adjustment if adjustment (3) 
is greater. 

(3) If the greater of the face value or 
the market value of the counterfeit items 
exceeded $1,000, increase the offense 
level by the appropriate number of 
levels from the Property Table (§ B211). 


§ B252. Forgery. The base offense 
level is 4. 

(a) Specific Offense Characteristics 

(1) If the offense involved multiple 
transactions or occurrences, increase by 
1 to 6 levels, depending upon the number 
of transactions or occurrences. Do not 
apply this adjustment if adjustment (2) 
is greater. 

(2) If the greater of the face value or 
market value of the forged, altered, or 
fraudulently endorsed items exceeded 
$1,000, increase the offense level by the 
appropriate number of levels from the 
Property Table (§ B211). 

§ B253. Criminal Infringement of 
Copyright. The base offense level is 6. 

(a) Specific Offense Characteristics 

(1) If the offense involved the 
reproduction or distribution of at least 
one thousand phonograph records or 
copies infringing the copyright in one or 
more sound recordings, increase by 10 
levels; or, if the offense involved the 
reproduction or distribution of more 
than one hundred but less than one 
thousand phonograph records or copies 
infringing the copyright in one or more 
sound recordings, increase by 4 levels. 

(2) If the offense involved the 
reproduction or distribution of at least 
sixty-five copies infringing the copyright 
in one or more motion pictures or other 
audiovisual works, increase by 10 levels; 
or, if the offense involved the 
reproduction or distribution of more 
than seven but less than sixty-five 
copies infringing the copyright in one or 
more motion pictures or other 
audiovisual works, increase by 4 levels. 

(3) If the offense is a second or 
subsequent offense under either (b)(1) or 
(b)(2) of 18 U.S.C. § 2319, where a prior 
offense involved a sound recording, or a 
motion picture or other audiovisual 
work, increase by 6 levels. 


COMMENTARY 


Section B251 applies to offenses involving 
counterfeiting or passing of counterfeit items. 
Federal law protects a variety of items from 
counterfeiting, including United States 
currency and coins, food stamps, postage 
stamps, foreign bank notes, labels for 
phonograph records, and military discharge 
papers. 

The more serious counterfeiting offenses 
are aggravated by application of the Property 
Table in § B211, to reflect the greater of the 
face value (if any) or market value of the 
counterfeit item. To the extent that the 
acceptance of counterfeit documents as 
genuine results in losses to private 
individuals, the amount of the loss should be 
taken into account at sentencing. 

Possession of counterfeiting devices to 
copy obligations and securities of the United 
States are treated as an aggravated form of 
counterfeiting because of the sophistication 
and planning involved in manufacturing 
counterfeit obligations or securities and the 
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public policy interest in protecting the 
integrity of government obligations. 

Section B252 treats forgery and fraudulent 
endorsement in violation of 18 U.S.C. § 495, in 
a manner similar to counterfeiting offenses. 
Aggravation is warranted where the greater 
of the face value or market value of the 
forged item exceeds $1,000, or where the loss 
to private parties resulting from accepting the 
forged item as genuine exceeds $1,000. A 
defendant who forged or cashed one United 
States Treasury check for $500 is subject to a 
sentence ranging from probation to five 
months imprisonment. If the offense involved 
forgery or cashing of ten checks totalling 
$5,000, the offense level is six to ten, 
depending upon the court's assignment of 
additional levels for multiple occurrences. 
While federally prosecuted forgery offenses 
run the gamut in complexity and 
sophistication, a typical case may involve the 
forgery of a deceased payee's signature on a 
check issued by a federal agency. The base 
offense level and the amount of property loss 
are designed to provide adequate sanctions 
to deter these offenses. If a forgery involved 
less than $5,000, the court generally has a 
choice of imposing probation or a term of 
incarceration up to six months. 

Section B253 applies to violations of 17 
U.S.C. § 506(a) punished under 18 U.S.C. 

§ 2319. Copyright infringements to which the 
base offense apply are misdemeanors. The 
aggravating factors reflect the statutory 
distinctions that make felonies of offenses 
involving sound recordings, and motion 
pictures and other audiovisual works. 
Specific offense characteristics § B253(a) (1) 
and (2) apply to offenses punished under 18 
U.S.C. § 2319(b) (1) and (2), which allows for 
a maximum term of either two or five years 
imprisonment, depending upon the number of 
copies and the nature of the item copied. The 
statute provides a sentencing enhancement to 
allow for a maximum sentence of five years 
imprisonment if the offense is a second or 
subsequent violation of the statute. 

Consideration was given to the inclusion of 
a specific offense characteristic in the 
counterfeiting and forgery guidelines that 
would take into account any losses 
experienced by private individuals who 
accepted the counterfeit or forged articles as 
genuine. This factor was not included since it 
might result in double counting, because the 
greater of the face value or the market value 
of the counterfeit or forged document is 
already included as a factor. 

Presumptive parole guidelines distinguish 
between passing counterfeit currency and 
manufacturing counterfeit currency, while 
forgery offenses are distinguished only on the 
basis of the value of the object of the forgery. 
The minimum parole guidelines for passing 
counterfeit currency provide for time served 
of zero to ten months, compared with the 
guidelines sentencing range of zero to six 
months. Similarly, presumptive parole 
guidelines for more sophisticated 
counterfeiting offenses provide average time 
served of twenty-four to thirty-six months, 
compared with the guideline sentencing range 
of eighteen to twenty-four months. Time 
served for forgery of an item worth up to 
$5,000 is zero to ten months under 
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presumptive parole guidelines, compared to a 
guideline sentence of zero to six months. The 
guideline range is narrower to allow for the 
possibility of probation for first offenders, 
while adhering to the Congressional mandate 
that the maximum sentence not exceed the 
minimum by more than six months or 25 
percent, whichever is greater. 


6. Motor Vehicle Identification Numbers 


18 U.S.C. § 511 

18 U.S.C. § 553{a)(2) 

18 U.S.C. § 2320 

§ B261. Altering or Removing Motor 
Vehicle Identification Numbers. The 
base offense level is 10. 

§ B262. Trafficking in Motor Vehicles 
or Parts with Altered or Obliterated 
Identification Numbers. The base 
offense level is 10. 

(a) Specific Offense Characteristic 

(1) If the value of the motor vehicles 
or parts involved is over $1,000, increase 
the offense level by the appropriate 
number of levels from the Property 
Table (§ B211). 


COMMENTARY 


Section B261 applies to violations of 18 
U.S.C. § 511, which provides for a maximum 
of five years imprisonment. The base offense 
level provides for a sentence ranging from 
probation to six months imprisonment. The 
presumptive parole guidelines treat the value 
of the parts or the vehicle involved in the 
offense as the determining factor. The value 
of the vehicle or parts is not included as an 
aggravating factor in determining the 
sentence under § B261 since it would be 
included in sentencing for any related theft or 
receiving stolen property charges. 

Section B262 applies to violations of 18 
U.S.C. §§ 553{a)(2) and 2320. The statutes 
prohibit importing or exporting, or trafficking 
in motor vehicles or parts knowing that the 
identification numbers have been removed, 
altered, tampered with, or obliterated. 
Violations of 18 U.S.C. § 553(a)(2) carry a 
maximum of five years imprisonment for the 
import or export of motor vehicles or parts. 
Violations of 18 U.S.C. § 2320 carry a 
maximum of twenty years imprisonment. In 
some instances, violations of 18 U.S.C. 

§ 553(a)(2) occur where violations of 18 
U.S.C. § 553(a)(1), (import or export of motor 
vehicles known to be stolen) have also been 
charged. The base offense level provides for 
a sentencing range of six to twelve months 
imprisonment. The property table aggravates 
the sentence above the base offense level. 
Presumptive parole guidelines treat this 
offense as trafficking in stolen property, with 
the value of the vehicles or parts determining 
time served. The minimum average time 
served for this offense under the parole 
guidelines is zero to six months. 


Part C—Offenses Involving Public 
Officials 


201-214 
216--219 


18 U.S.C, § 1343 

18 U.S.C. § 1909 

18 U.S.C. §§ 1951-1952 

18 U.S.C. § 1962 

Also See Statutory Index 

Introduction. Because public officials 
are vested with authority, power, and 
trust over public matters, they are 
generally held to higher standards of 
conduct. Violation of an oath of office 
may seriously erode the values of a 
community and confidence in the 
integrity and fairness of governmental 
functions. The harm caused by corrupt 
public officials may be tangible: 
awarding a contract to an unqualified 
bidder or improper reduction of property 
taxes. Frequently the harm caused by 
the corruption of public officials is 
intangible, and therefore difficult to 
measure empirically. Sentences in these 
cases should reflect the seriousness of 
the offense, provide adequate and 
certain punishment, and provide a 
deterrent for those who would corrupt 
government processes. 

Fifty-two percent of bribery 
defendants and nearly 20 percent of 
extortion defendants received 
probationary sentences during fiscal 
year 1985. On average, current 
sentencing practices do not adequately 
reflect the seriousness of public 
corruption offenses. Commission 
estimates of average time served for 
bribery ranges from one month to two 
years, depending principally upon the 
amount of the bribe. Therefore, with 
respect to the more serious bribery and 
extortion offenses, the guidelines 
provide the sentencing judge with 
sufficient latitude to impose a significant 
sentence. Systematic or pervasive 
corruption of a governmental institution, 
office, or function may justify a sentence 
above the applicable guideline range. 

§ C211. Payment of a Bribe or 
Gratuity, Conspiracy, Solicitation, or 
Attempt. If the offense involved a 
gratuity for performing an official act, 
the base offense level is 10 to 15, 
depending upon the extent and duration 
of the offense. 18 U.S.C. § 201(f). 

(a) Specific Offense Characteristic 

(1) If the offense involved a bribe for 
the purpose of influencing an official act, 
or for committing a fraud against the 
United States, or any other unlawful 
purpose, increase by 1 to 8 levels, 
depending upon the nature and extent of 
the public interest or injury involved 
and the defendant's expected benefit. 18 
U.S.C. § 201(b). 

§ C212. Receipt of a Bribe or Gratuity, 
Conspiracy, Solicitation and Attempts. If 
the defendant was a public official who 
sought or received money or anything of 
value as a gratuity for performing an 
official act, the base offense level is 10 
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to 15, depending upon the extent and 
duration of the offense. 18 U.S.C. 
§ 201(g). 

(a) Specific Offense Characteristic. 

(1) If the payment was sought or 
received as a bribe for the purpose of 
influencing an official act, or for 
committing a fraud against the United 
States, or any other illegal purpose, 
increase by 1 to 8 levels, depending 
upon the defendant's position, the 
nature and extent of the public interest 
or injury involved, and the personal 
benefit the defendant expected to derive 
from the offense. 18 U.S.C. § 201(c). 

§ C213. Extortion, Conspiracy or 
Attempt to Extort under Color of Official 
Right. The base offense level is 18 to 23, 
depending upon the defendant's 
position, the nature of the conduct and 
any personal benefit derived or 
expected to be derived from the offense. 
18 U.S.C. §§ 872, 1951. 

§ C214. Conflict of Interest. The base 
offense level is 8 to 12, depending upon 
the defendant's position and the nature 
and circumstances of the offense. 18 
U.S.C. §§ 207-208. 

§ C215. Payment or Receipt of 
Unauthorized Compensation. The base 
offense level is 6 to 10, depending upon 
the nature, extent, and duration of the 
offense, and the defendant's position. 18 
U.S.C. §§ 203, 209. 

§ C216. Purchase or Sale of 
Appointive Public Office. The base 
offense level is 6 to 10, depending upon 
the nature of the office and the 
circumstances of the offense. 18 U.S.C. 
§§ 210-211. 

§ C217. Offer or Acceptance of Loan 
or Gratuity to Bank Examiner; Bank 
Examiner Performing Other Services for 
Compensation; Offer or Receipt of 
Payment for Procuring Bank Loans, 
Discount of Commercial Paper or 
Financial Transaction, or Adjustment for 
Farm Indebtedness. The base offense 
level is 6 to 10, depending upon the 
defendant's position and the nature and 
extent of the offense. 18 U.S.C. §§ 212- 
214, 217, 1909. 


COMMENTARY 


The term “public official” may have broad 
or limited application under public integrity 
statutes. For example, the federal bribery 
statute, 18 U.S.C. § 201(a), defines a public 
official to include not only federal officers 
and employees, but also any “person acting 
for or on behalf of the United States” in any 
governmental function or by authority of any 
federal agency, department, or branch of 
government. United States v. Dixson, 104 
S.Ct. 1172 (1984). Thus, jurisdiction under the 
federal bribery statute has been extended to 
persons entrusted with expenditure of federal 
funds, even though they may not be 
technically employed by the federal 
government. United States v. Hollingshead, 
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672 F.2d 751 (9th Cir. 1982). However, the 
conflict of interest statutes explicitly limit 
application to certain present and former . 
officials or employees of the United States. 18 
U.S.C. §§ 207 and 208. 

A conspiracy to defraud the United States, 
in violation of 18 U.S.C. §.371, may involve 
corrupt activities by a public official. United 
States v. Thompson, 366 F.2d 167 (6th Cir.), 
cert. denied, sub. nom. Campbell v.. United 
States, 385 U.S. 973 (1966). The Hobbs Act, 18 
U.S.C. § 1951(b)(2), applies in part to any 
person who acts “under color of official 
right.” This statute applies to extortionate 
conduct by, among others, officials and 
employees of state and local governments. 
United States v. Staszcuk, 502 F.2d 875 (7th 
Cir. 1974); United States v. Martin, 751 F.2d 
258 (8th Cir. 1984). Corrupt activities 
prosecuted under the mail and wire fraud 
statutes, 18 U.S.C. §§ 1341 and 1343; may 
involve either federal-or local officials in 
schemes to defraud the public of its right to 
honest government. United States v. Mandell, 
602 F.2d 663 (4th Cir. 1979) {en banc), cert. 
denied, 445 U.S. 961 (1980); United States v. 
Margiotta, 688 F.2d 108 (2d Cir. 1982), cert. ° 
denied, 461 U.S. 913 (1983); United States v. 
Price, 788 F.2d 234 (4th Cir. 1986); Similarly, 
violations of the Travel Act, 18 U.S.C. § 1952, 
and the federal racketeering statute, 18 U.S.C. 
§ 1962, may involve corruption of public 
officials covered by the guidelines in this 
section. When the offense of conviction is the 
general conspiracy statute, the mail or wire 
fraud statute, the Travel Act, or the 
racketeering act, the court shall apply the 
guideline that most accurately describes the 
underlying offense conduct. 

Section C211 applies to. defendants who 
give gratuities to public-officials for 
committing an official act, in violation of 18 
U.S.C. § 201(f). A corrupt purpose is not an 
element of these offenses, which carry a two 
year maximum penalty. United States v. 
Brewster, 506 F.2d 62 (D.C. Cir. 1974); United 
States v. Hsieh Hui Mei Chen, 754 F.2d 817 
(9th Cir.), cert. denied, sub. nom. Tsang-Chi 
Chen v. United States 105 S.Ct. 2684 (1985). 
Section C211{a}{1) applies when a bribe is 
given for a corrupt purpose, such.as inducing 
a public official to participate in-a fraud or to 
influence his official actions, in violation of 
18 U.S.C. § 201(b).Under.this provision, the 
statutory maximum is increased to fifteen 
years, The guidelines provide for a minimum 
sentence in the range of six to twelve months 
for offenses involving payment of gratuities 
and eight to fourteen months for offenses 
involving payment of bribes. They also 
provide the court with substantial latitude in 
adjusting the offense level to reflect the 
degree of corruption involved. 

Section C212 applies to public officials who 
solicit or accept gratuities for performing an 
official act, in violation of 18 U.S.C. § 201(g). 
The guidelines give the court the same 
latitude in affixing an appropriate 
punishment for the public official as for the 
person who offers or gives a gratuity. This is 
consistent with the statute that carries.the 
same maximum sentence for the giver and 
the recipient of the unlawful payment. In 
some cases the public official is the 
instigator. In others, the private citizen who is 
attempting to ingratiate himself or his 


business with the public official may have 
been the aggressor. These factors should be 
considered by the court when determining 
appropriate adjustments to the base offense 
level by reference to Part Z, Role in the 
Offense. 

Section C212(1} provides that a public 
official who accepts a bribe for a corrupt 
purpose; under 18 U.S.C. § 201{c), is subject 
to the same sentencing exposure as the 
corrupt person who pays a bribe. This 
approach is consistent with the statutory 
scheme and legislative intent of § 201. 
Presumptive parole guidelines provide for a 
minimum time served range of zero to ten 
months for giving or receiving an illegal 
payment. Parole guidelines do not 
differentiate bribes from gratuities, but the 
minimum range of presumptive time served is 


- ~increased to twelve to eighteen months if the 


offense involved multiple instances, and the 
maximum time in custody extends to forty to 
fifty-two months based on the greater of the 
value of the illegal payment or the favor 
received. In addition, the parole guidelines 
provide that breach of trust causing injury 
beyond monetary gain may be considered as 
an aggravating factor in increasing the period 
of custody above the presumptive parole 
guidelines. Current practice estimates 
indicate a difference in average time served 
based on whether a bribe or gratuity was 
involved, whether the defendant was the 
giver or recipient, and whether dollar loss 
was reported. In those instances where it was 
not possible to determine the dollar loss, the 
estimated minimum average time served for 
the giver and the recipient of a gratuity were 
two to eight months and four to ten months, 
respectively. Where bribery was the offense 
‘and it was not possible to determine dollar 
loss, the estimated time served for the giver 
and the recipient of a bribe was six to twelve 
months and eight to fourteen months, 
respectively. 

Section C213 applies to extortion by 
officers or employees of the United States in 
violation of 18 U.S.C. § 872, and Hobbs Act 
extortions, conspiracies, and attempts under 
color of official-right, in violation of 18 U.S.C. 
§ 1951. The panoply of conduct that may be 
prosecuted under the Hobbs Act varies from 
a city- building inspector who demands a 
small amount of money from the owner of an 
apartment building to ignore code violations, 
to a state court judge who extracts 
substantial interest-free loans from attorneys 
who have cases pending in his court. 
Violations of 18 U.S.C. § 872 carry a three 
year statutory maximum, while violations of 
18 U.S.C. § 1951 carry a statutory maximum 
of twenty years imprisonment. The guideline 
therefore provides a flexible range of offense 
levels, so that the sentencing judge may 
adequately consider the defendant's position 
and the degree the public trust was violated, 
the nature of the conduct, and any personal 
benefit expected or received. 

The Hobbs Act treats extortion 
conspiracies and attempts in the same 
manner. The reason these offenses are often 
not completed is that the victim complains to 
authorities or is acting in an undercover 
capacity. Lack of completion is not a measure 
of the defendant's culpability in attempting to 
use a public position for personal gain. The 


BEST COPY AVAILABLE 


guidelines therefore provide the same 
sentencing range for completed and 
incomplete Hobbs Act violations. 
Presumptive parole guidelines treat extortion 
under color of official right in the same 
manner as bribery, based on the amount of 
money received. Current practice estimates 
do not distinguish between extortion under 
color of official right and other extortion 
offenses. In general, current practice 
estimates indicate a minimum range of 


- average time served of fifteen to twenty-one 


months for extortion not resulting in reported 
dollar joss. 

Bribery conspiracies, solicitations, and 
attempts in violation of 18 U.S.C. $§ 201 (b) 
and (c) provide the same maximum penalty 
for unsuccessful corrupt activities. Since the 
same public policy considerations apply, the 
sentencing judge is given comparable 
sentencing latitude to evaluate the 
seriousness of the offense. Presumptive 
parole guidelines treat these offenses in the 
same manner. Current practice estimates also 
indicate that estimated time served for these 
offenses is not significantly different from 
that of the underlying offenses. 

Section C214 applies to present and former 
federal officers and employees who act in the 
face of financial and non-financial! conflicts 
of interest proscribed by 18 U.S.C. $§ 207 and 
208. A two year maximum term of 
imprisonment is provided. The range of levels 
permit the sentencing judge to give probation 
to the technical violator. However, a sentence 
up to sixteen months incarceration may be 
imposed if the court finds the violation was 
serious in nature and substantial in scope. 
These offenses are not explicitly treated in 
the parole guidelines, but would 
presumptively be subject to a period of zero 
to six months in custody by application of the 
parole commission's grading of miscellaneous 
offenses. There are no current practice 
estimates available for these offenses. 

Section C215 applies to violations of 18 
U.S.C. §§ 203 and 209. Under 18 U.S.C. § 203, 
the offer or receipt of unlawful compensation 
by an appointed or elected official, or official- 
elect of the federal government are 
prohibited. The statute makes no distinction 
in punishment between the person who 
solicits or receives compensation and the 
person who offers or gives compensation, and 
is intended to ensure that government 
officials do not exert undue influence on 
government matters in response to the receipt 
of unlawful compensation. The statute 
provides a two year maximum penalty. 18 
U.S.C. § 209 provides a maximum term of 
imprisonment of one year for the receipt or 
payment of salary, or supplementation of 
salary of an officer or employee of the 
executive branch or an independent agency 
of the federal government, or an employee of 
the District of Columbia. The guideline 
provides for sentences ranging from level 6 
(probation to six months) to level 10 (six tu 
twelve months) depending upon the nature, 
extent, and duration of the offense and the 
nature of the defendant's position. 
Application of the parole commission's 
grading of miscellaneous offenses indicates a 
minimum period of custody of zero to six 
months. Current practices data indicate a 
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minimum range of average time served of one 
to seven months. 

Section C216 applies to offenses involving 
the offer or acceptance of payment in return 
for appointment to government office, in 
violation of 18 U.S.C. §§ 210 and 211. Section 
210 of Title 18 makes it illegal to pay, offer, or 
promise something of value to a person, firm, 
or corporation in consideration of procuring 
appointive office, while § 211 applies to the 
solicitation or acceptance of something of 
value in consideration of a promise of the use 
of influence in obtaining appointive federal 
office. These statutes are designed to 
penalize trafficking in federal appointive 
office. Both statutes carry a maximum of one 
year imprisonment. The guideline provides 
for a minimum sentence ranging from 
probation to six months, depending upon the 
nature and circumstances of the offense. 
Because the statutory maximum for these 
offenses is one year, presumptive parole 
guidelines do not apply. Current practice 
estimates are not available for these offenses. 

Section C217 applies to violations of 18 
U.S.C. §§ 212 to 214, 217, and 1909 involving 
the offer or acceptance of payments and 
gratuities by federal banking officials. These 
statutes carry a maximum of one year 
imprisonment. Violations of 18 U.S.C. §§ 212 
and 213 involve the offer and acceptance of 
loans or gratuities to bank examiners. 
Violations of 18 U.S.C. § 214 entail the offer 
or receipt of something of value for procuring 
a loan, or discount of commercial paper from 
a Federal Reserve bank. 18 U.S.C. § 217 
prohibits the acceptance of a fee or other 
consideration by a federal employee for 
adjusting or cancelling a farm debt. 18 U.S.C. 
§ 1909 prohibits bank examiners from 
performing any service for compensation, for 
banks or bank officials. The base offense 
level for this guideline provides for a 
minimum sentence ranging from probation to 
six months imprisonment, depending upon 
the defendant's position and the nature and 
extent of the offense. Guidelines for offenses 
involving unlawful payments to bank officials 
in violation of 18 U.S.C. § 215 appear in Part 
B, Offenses Involving Property. Because the 
statutory maximum for these offenses is one 


year, presumptive parole guidelines do not 
apply. Current practice estimates indicate a 
minimum range of average time served for 
these offenses of one to seven months. 

Federal officers and employees who fail to 
register as representatives of foreign 
principals as required under the Foreign 
Agents Registration Act, 18 U.S.C. § 219, 
should be sentenced under the relevant 
provisions of Part M, Offenses Involving 
National Defense. 


Part D—Offenses Involving Drugs 


1. Unlawful Manufacturing, Importing, 
Exporting, Trafficking, or Possession; 
Continuing Criminal Enterprise 


21 U.S.C. § 841 

21 U.S.C. § 843 

21 U.S.C. § 845 (a), (b) 

21 U.S.C. § 846 

21 U.S.C. § 848 

21 U.S.C. §§ 952-953 

21 U.S.C. §§ 955, 955a, 955c 

21 U.S.C. § 957 

21 U.S.C. § 959 

21 U.S.C. §§ 960-963 

21 U.S.C. App. § 1903 

Also See Statutory Index 

Introduction. These guidelines are 
consistent with the provisions of the 
Anti-Drug Abuse Act of 1986. Many of 
the guideline sentences correspond to 
the mandatory minimum term of 
imprisonment required under the Act. 
Additionally, these guidelines have 
adopted the approach generally utilized 
in the Act of determining the amount of 
the controlled substance involved by 
reference to the weight of the overall 
mixture or compound in which it is 
found. 

Other factors being equal, offenses 
involving substances that present a 
similar danger are treated similarly. The 
guidelines are designed to assure that 
larger quantities of a controlled 
substance considered to be less harmful 


Table | 
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result in the same punishment as smaller 
amounts of a substance considered more 
harmful. 

Violations of laws that prohibit the 
use or distribution of controlled 
substances represent a serious harm to 
individuals and society. Illegal drug 
transactions may fund organized crime. 
Evidence has increasingly established a 
correlation between drug abuse and 
other crimes. Therefore, the controlling 
principles in formulating these - 
guidelines were adequate punishment, 
deterrence, and public protection. Drug 
offenders show a high rate of recidivism. 
Those who have not been deterred 
should be incapacitated. 

A majority of drug offenses require 
harsher penalties for defendants with 
prior drug related convictions. As a 
result, the guidelines enhance for prior 
drug offense convictions. To avoid 
double counting, convictions resulting 
from drug offenses should not be 
considered in computing the defendant's 
criminal history category in Chapter 
Three, Part A. Criminal history 
adjustments resulting from other 
offenses should be counted. 

§ D211. Unlawful Manufacturing, 
Importing, Exporting, or Trafficking 
(Including Possession with Intent to 
Commit These Offenses). The base 
offense value is determined as follows: 

(1) For trafficking that results in 
serious bodily harm, with a prior drug 
related conviction, the base offense 
level is 43. 

(2) For trafficking in controlled 
substances (except Schedule III, IV, and 
V controlled substances and relatively 
small amounts of marihuana and 
hashish), determine the base offense 
level from the following table: 





Trafficking 
resulting in 


Trafficking 


Trafficking in with a prior 


controlled 
substances 


Controlled substances and amounts 


serious bodily 
harm 


drug-related 
conviction 


1 KG Heroin, 5 KG Cocaine, 50 G Cocaine Base, 1 KG PCP or 100 G Pure PCP, 10 G LSD, 400 | Level 32* Level 38° Level 38* 
G Propanamide or 100 G Propanamide Analogue, 1000 KG Marihuana (or more of any of the 
above). 

500-999 G Heroin, 2.5-4.9 KG Cocaine, 25-49 G Cocaine Base, 500-999 G PCP or 50-99 G 
Pure PCP, 5-9 LSD, 200-399 G Propanamide or 50-99 G Propanamide Analogue, 500-999 
KG Marihuana. 

250-499 G Heroin, 1.25-2.49 KG Cocaine, 12.5-24.9 G Cocaine Base, 250-499 G PCP or 25- 
49.9 G Pure PCP, 2.5-4.9 G LSD, 100-199 G Propanamide or 25-49 G Propanamide 
Analogue, 250-499 KG Marihuana. 

100-249 G Heroin, 5-1.24 KG Cocaine, 5-12.4 G Cocaine Base, 100-249 G PCP or 10-249 G 
Pure PCP, 1-2.49 G LSD, 40-99 G Propanamide or 10-24.9 Propanamide Analogue, 100-249 
KG Marihuana. 

60-99 Heroin, 300-499 G Cocaine, 3-4.9 G Cocaine Base, 75-99 G PCP or 7.5-9.9 G Pure PCP, 
750-999 MG LSD, 30-39 G Propanamide or 7.5-9.9 G Propanamide Analogue, 70-99 KG 
Marihuana, 1000+ KG other Schedule | or !! Controlled Substances, 1000+ Marihuana Plants. | 


Level 30 Level 36 Level 38° 


Level 28 Level 34 Level 38* 


Level 26* Level 38* 


Level 24 Level 38° 
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Table |—Continued 
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Trafficking Trafficking 
with a prior resulting in 
drug-related | serious bodily 
conviction harm 


Trafficking in 
controlled 
substances 


Controlled substances and amounts 


40-59 G Heroin, 200-299 G Cocaine, 2-2.9 G Cocaine Base, 50-74 G PCP or 5-7.4 G Pure | Level 22 Level 38° 
PCP, 600-749 MG LSD, 20-29.9 G Propanamide or 5-7.4 G Propanamide Analogue, 50-69 
a 500-999 KG other Schedule | or |! Controlled Substances, 750-1000 Marihua- 
na . : 

20-39 G Heroin, 100-199 G Cocaine, 1-1.9 G Cocaine Base, 30-49 G PCP or 3-4.9 G Pure 
PCP, 400-599 MG LSD, 12-19.9 G Propanamide or 3-4.9 G Propanamide Analogue, 250-499 
KG other Schedule 1 or ti Controlled Substances, 500-749 Marihuana Plants. 

10-19 G Heroin; 50-100 G Cocaine, 500-999 MG Cocaine Base, 20-29 G PCP or 2-2.9 G Pure 
PCP, 200-399: MG. LSD; 8-11:9°G Propanamide or 2-2.9 G Propanamide Analogue, 50-249 
KG other Schedule | or 1! Controlied Substances, 400-499 Marihuana Plants. 

5-9.9 G Heroin, 30-49 G Cocaine; 300-499 MG Cocaine Base, 10-19.9 G PCP or 1-1.9 G Pure 
PCP, 100-199 MG LSD; 6-7.9 G Propanamide or 1.5-1.9 G Propanamide Analogue, 5-50 KG 
other Schedule | or I! Controlled Substances, 300-399 Marihuana Plants. 

Less than 5-G Heroin, 20-29 G Cocaine, 200-299 MG Cocaine Base, 5-9.9 G PCP or 500-999 
MG Pure PCP, 50-99.MG LSD,.4-5.9 G Propanamide or 1-1.4 G Propanamide Analogue, 1- 
4.9 KG other Schedule | or .I Controlled Substances, 200-299 Marihuana Plants. 

Less than the following 20 G Cocaine, 200 MG Cocaine Base, 5 G PCP or 500 MG Pure PCP, 50 
MG LSD, 4 G Propanamide or 1 G Propanamide Analogue, 1 KG other Schedule | or Il 


Level 20 Level 38° 


Level 18 Level 38° 
Level 16 Level 38” 
Level 14 Level 38° 


Level 12 Level 38° 


Controlled Substances, or 100-199 Marihuana Plants. 


*Statute Specifies.a Mandatory Minimum Sentence. 


COMMENTARY. 


The offense levels assigned to offenses 
involving controlled substances depend upon 
the type and amount of the controlled 
substance, prior criminal history, the harm 
caused by the controlled substance, the 
circumstances of the offense, and the 
presence of mitigating-or aggravating factors, 
such as the use of weapons and distribution 
to. minors. 

Table I is based on the classifications and 
punishments established in the Anti-Drug 
Abuse Act of 1986 and applies to all unlawful 
trafficking in schedule I and II controlled 
substances. “Trafficking” refers to all 
offenses under 21 U.S.C. §§ 841 and 960, 
which includes importing, exporting, 
manufacturing, distributing, and possessing 
with intent to distribute or manufacture 
offenses. Offenses under sections 841 and 960 
receive identical punishment based upon the 
quantity of the controlled substance involved, 
the defendant's criminal history, and whether 
serious bodily harm resulted from the 
offense. 

These factors are set out at 21 U.S.C. 

§§ 841(b)(1) (A), (B), and (C) and 960(b) (1), 
(2) and (3). They appear in Table I as follows: 
Column I contains the list of controlled 
substances identified in the statutory 
provisions. The statutes establish only three 
weight classifications. Five additional ones 
are included in the table in order to make 
finer distinctions in punishment based upon 
the quantity of the substance involved. 
Column II contains offense levels for the eight 
classifications of trafficking in controlled 
substances identified in‘Column I. Column III 
contains eight classifications that provide 
higher offense levels for defendants with a 
prior federal, state, or foreign drug related 
conviction. Column IV provides a mandatory 
minimum penalty of twenty years 
imprisonment for first offenders who are 


convicted for trafficking in a controlled 
substance that caused serious bodily harm. 

The base offense levels with asterisks 
represent mandatory minimum sentences 
established by the Anti-Drug Abuse Act of 
1986. These levels reflect sentences with a 
lower limit as close to the statutory 
requirement as possible; e.g., level 32 in 
Column II ranges from 121 to 151 months, 
where the statutory minimum is ten years or 
120 months. The base offense levels that 
comply with statutory requirements serve as 
anchors in attributing offense levels to other 
categories. Those offense levels that are not 
defined by statute are proportional to those 
that are statutorily defined. 

The recent legislation does not provide the 
same distinctions in drug amounts as 
provided in Table I. The Commission, in 
determining these distinctions, has consulted 
numerous experts and practitioners, including 
authorities at the Drug Enforcement 
Administration, chemists, attorneys, 
probation officers, and members of the 
Organized Crime Drug Enforcement Task 
Force, who advocate the necessity of finer 
distinctions. 

Terms of imprisonment are calculated by 
reference to the offense level table, which 
provides a.sentence range based upon the 
defendant's criminal history. In calculating 
the criminal history adjustment, any prior 
drug related conviction taken into account in 
determining the defendant's offense level in 
Table I shall not be considered in 
determining the defendant's criminal history 
for purposes of Chapter Three. 

For each of the offenses listed in Table I, a 
term of supervised release to follow 
imprisonment is required by law. Guidelines. 
for the imposition, duration, and conditions of 
supervised release are set forth in Chapter 
Five, §§ A531-A533. 


While the new legislation provides 
mandatory minimum sentences for many 
offenses, it also provides the means by which 
sentences lower than the statutory minimum 
may be imposed. 28 U.S.C. § 994(n). A lower 
sentence may be imposed by reason of a 
“defendant's substantial assistance in the 
investigation or prosecution of another 
person who has committed an offense.” See 
Chapter Three, § C331, Cooperation. 

The scale amounts for all controlled 
substances identified in Column I refer to the 
total weight-of the controlled substance. 
Consistent with the provisions of the Anti- 
Drug Abuse Act, if any mixture of a 
compound contains any detectable amount of 
a controlled substance, the entire amount of 
the mixture or compound shall be considered 
in measuring the quantity. If a mixture or 
compound contains a detectable amount of 
more than one controlled substance, the more 
serious controlled substance, as determined 
by applicable guideline punishment, shall 
determine the name affixed to the entire 
quantity. 

If a defendant trafficked in a large quantity 
of controlled substances, compounds or 
mixtures of unusually high purity, this shall 
constitute a sufficient basis for the sentencing 
judge to increase a sentence above the 
applicable guideline range. The purity of the 
controlled substance, particularly in the case 
of heroin, may be relevant in the sentencing 
process because it is probative of the 
defendant's role or position in the chain of 
distribution. Since controlled substances are 
often combined with other substances as they 
pass down the chain of distribution, the fact 
that a defendant is in possession of unusually 
pure narcotics may indicate that the 
individual has a prominent role in the 
criminal enterprise and is close to the source 
of the drugs. 





Congress provides an exception to purity 
considerations in the case of phencyclidine 
(PCP). 21 U.S.C. § 841(b)(1)(A). The 
legislation designates amounts of pure PCP 
and mixtures in establishing mandatory 
sentences. Row 1 of Table I illustrates this 
distinction as one kilogram of PCP or 100 
grams of pure PCP. Allowance for higher 
sentences based on purity is not appropriate 
for PCP. 

The reference to specific amounts, weights, 
or quantities of controlled substances in 
Table I serves only as a general guide. It is 
not necessary to find that the exact amount 
provided in a particular weight category 
exists in order to impose the guideline 
sentence applicable to that category. It is 
sufficient that the controlled substance 
approach or be substantially equivalent to 
that specified in Table 1. If, for example, an 
offense involved 750 grams of heroin, the 
court should sentence the defendant under 
level 31. Similarly, if five kilograms of heroin 
were involved, the court could sentence at a 
level correspondingly greater than level 32. 

In cases where there is no drug seizure or 
the amount seized does not reflect the scale 
of the offense, the sentencing judge shall 
approximate the quantity of the controlled 
substance. In making this determination, the 
sentencing judge may consider any reliable 
information relevant to quantity, including 
but not limited to the price generally obtained 
for the controlied substance, financial or 
other records, similar transactions in 
controlled substances by the defendant, and 
the size or capability of any laboratory 
involved. 

Table J applies to trafficking in all 
marihuana products except amounts of less 
than fifty kilograms of marihuana, ten 
kilograms of hashish, or one kilogram of 
hashish oil, which are covered under Table II. 
Additionally, pursuant to 21 U.S.C. 

§ 841(b)(1}(D), Table I applies to trafficking in 
100 marihuana plants or more, regardless of 
weight. If 100 or more marihuana plants 
found to weigh fifty kilograms or more are 
seized, the appropriate offense levels shall be 
determined by reference to weight and not 
numbers of plants. 

All controlled substance analogues are 
covered under Table I. Subtitle E of the Anti- 
Drug Abuse Act provides that these 
substances should be treated .as schedule I 
controlled substances. Therefore, controlled 
substance analogues should be considered as 
“other schedule I or II controlled substances” 
beginning in row five of column I. 

Any reference to a particular controlled 
substance in these guidelines is also meant to 
include all salts, isomers, and all salts of 
isomers. Any reference to cocaine includes 
ecgonine and coca leaves, except extracts of 
coca leaves from which cocaine and ecgonine 
have been removed. Any reference to heroin 
includes all Schedule I and II opiates. Any 
reference to marihuana includes all cannabis 
products. 

The Commission recognizes that there are 
certain Schedule I and {I substances that, 
although not encountered as frequently as 
heroin, have ‘heroin like’ effects. Where such 
substances are encountered in significant 
quantities, a decision above the applicable 
guideline for Schedule I and II substances 


may be warranited. The following chart lists 
these substances and their relative potency 
compared to heroin of equivalent purity. 


Schedule I Substances With ‘Heroin Like’ 

Effects 

1 gm of Alpha-Methylfanyl = 100 gm of heroin 

1 gm of Dextromoramide =0.66 gm of heroin 

1 gm of Dipipanone =0.25 gm of heroin 

1 gm of 3-Methylfentanyl=125 gm of heroin 

1 gm of 1-Methyl-4-phenyl-4- 
propionoxypiperdine/MPPP =5 gm of 
heroin 

1 gm of 1-(2-Phenylethy])-4-phenyl-4- 
acetyloxypiperidine/PEPAP=5 gm of 
heroin 


Schedule I-Substances With ‘Heroin Like’ 

Effects 

1 gm of Alphaprodine=0.1 gm of heroin 

1 gm of Fentanyl=31.25 gm of heroin 

1 gm of Hydromorphone/ 
Dihydromorphinone=2.5 gm of heroin 

1 gm of Levorphanol=2.5 gm of heroin 

1 gm of Meperidine/Pethidine=0.05 gm of 
heroin 

1 gm of Methadone =0.5 gm of heroin 
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1 gm of 6-Monoacetylmorphine =1 gm of 
- heroin 

1 gm of Morphine =0.5 gm of heroin 

1 gm of Oxycodone=1 gm of heroin 

1 gm of Oxymorphone=5 gm of heroin 

1.gm of Racemorphan=1.66 gm of heroin 

A defendant who used special skills in the 
commission of the offense may be subject to 
an enhancement for role in the offense. See 
Part Z, §Z212. Certain professionals often 
occupy essential positions in drug trafficking 
schemes. These professionals include 
doctors, pilots, boat captains, financiers, 
bankers, attorneys, chemists, accountants, 
and others who have a special skill, trade, 
profession, or position that may be used to 
significantly facilitate the commission of a 
drug offense. An aggravating factor is 
included to both enhance the punishment of 
the person convicted and to deter other 
individuals from criminal activity. 

3. For trafficking in Schedule Iii, IV, 
and V controlled substances or less than 
fifty kilograms of marihuana, ten 
kilograms of hashish, and one kilogram 
of hashish oil, determine the base 
offense level from the following table. 


TABLE Ii 


Constrolled substances and amounts 


500 KG Schedule Ili, 40-49 KG Marihuana, 8-9.9 KG Hashish, 800- 


999 MG Hashish Oil or more. 


250-499 KG Schedule III, 25-39 KG Marihuana, 5-7.9 Hashish, 500- 


799 MG Hashish Oil. 


50-249 KG Schedule !I!, 10-24.9 KG Marihuana, 2-4.9 KG Hashish, 


200-499 MG Hashish Oil. 


1-49 KG Schedule tll, 1-9.9 KG Marihuana, 200 MG-1.9 G Hashish, 


Level 25. 
Level 23. 
Level 21. 
Level 19. 


20-199 MG Hashish Oil, or 500 KG or more of any Schedule IV. 


Less than 1 KG Schedule Ili, Less than 1 KG Marihuana, less than 


200 MG Hashish Oil, 50-499 Schedule fV. 


COMMENTARY 


Table II applies to drug trafficking offenses 
involving relatively small amounts of 
marihuana and all Schedule Ili through V 
controlled substances. These offenses are 
punishable under 21 U.S.C. §§ 841(b) (1){D), 
(2), and (3) and 960(b)(4). 

Table Il operates identically to Table I 
except that it does not contain columns for 
trafficking in controlled substances causing 
serious bodily harm because the statutory 
provisions do not make that distinction. The 
sole distinction established in these statutory 
provisions is between first offenders and 
traffickers with prior drug related 
convictions. The maximum allowable periods 
of imprisonment for defendants with a prior 
offense is double that allowed for first 
offenders. It should be noted that although 
Table fi applies to trafficking in even small 
amounts of marihuana, under 21 U.S.C. 

§ 841(b)(4), distribution of “a small amount of 


Level 17. 


Level 12. 
Level 10. 


marihuana for no remuneration” must be 
treated as a simple possession offense. These 
offenses should be punished in accordance 
with § D221. 

The base offense levels for Table II reflect 
the statutory penalties associated with 
particular amounts of drugs. The statutory 
maximum for trafficking in 500 kilograms of 
Schedule III drugs is five years imprisonment, 
and with a prior drug related conviction is ten 
years. The base offense levels in the first 
category serve as reference points for the 
other categories, providing a base 
proportional to smaller drug amounts and 
less serious drug types. 

The distinctions among categories in Fable 
Il were provided by experts and 
practitioners, as in Table I. Also, as with 
Table I, specific amounts, weights, or 
quantities of controlled substances serve only 
as a general guide. For sentencing purposes, 
it is sufficient that the controlled substance 
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approach or be substantially equivalent.to 
that specified in Table II. As stated in the 
previous commentary, in cases where there is 
no drug seizure or the amount seized does not 
reflect the actual scale of the offense, the 
sentencing judge shall approximate the 
quantity of the controlled substance. Criminal 
histories for drug convictions are included in 
Table Il, and should not be added again in 
computing the defendant's Chapter Three 
criminal history category. 

For various offenses listed in Table II, a 
term of supervised release to follow 
imprisonment may be required by law. 
Guidelines for the imposition, duration, and 
conditions of supervised release are set forth 
in Chapter Five, §§ A531-A533. 


§ D212. Involving Juveniles in the 
Trafficking in Controlled Substances. 
The base offense level is determined as 
follows: 

(1) For involving an individual who is 
less than fourteen years of age, the base 
offense level is 19. 

(2) For involving an individual who is 
less than eighteen years of age and 
greater than fourteen years, the base 
offense level is 13. 


COMMENTARY 

Section D212 refers to 21 U.S.C. § 845b, that 
makes it unlawful for any person at least 
eighteen years of age to knowingly employ or 
use any person younger than eighteen years 
to violate or to conceal-any violation of any 
provision of Title 21, Section 845b provides a 
minimum mandatory period of imprisonment 
of one year in addition to the punishment 
imposed for the applicable crime in which the 
defendant involved a juvenile. This 
mandatory minimum is reflected in the base 
offense level. The increased penalty for the 
employment or use of persons under age 
fourteen is statutorily directed by 21 U.S.C. 
§ 845d. 


§ D213. Distributing Controlled 
Substances to Individuals Younger than 
Twenty-One Years, To Pregnant 
Women, or Within 1000 Feet of a School 
or College. The base offense level is 
determined as follows: 

(1) For distributing a controlled 
substance to a pregnant woman, the 
base offense level is 13. 

(2) For distributing a controlled 
substance to an individual under the age 
of twenty-one years, the base offense 
level is 13; if the substance is five grams 
of marihuana or less, the base offense 
level is 6. 

(3) For distributing or manufacturing a 
controlled substance within 1000 feet of 
a schoolyard, the base offense level is 
13; if the substance is five grams of 
marihuana or less, the base offense level 
is 6. 

(a) Specific Offense Characteristic. 

(1) If the defendant has a prior drug 
related conviction, increase by 7 levels. 


COMMENTARY 


This section refers to conduct proscribed 
by three separate statutory provisions, 21 
U.S.C. §§ 845, 845a, and 845b. Each of these 
provisions contains a mandatory minimum 
period of imprisonment of one year. This 
additional year is intended as an 
enhancement to the sentence imposed on the 
defendant for the distribution of controlled 
substances. If more than one enhancement 
provision is found applicable in any 
particular distribution, the punishment 
imposed under the separate enhancement 
provisions should be added together in 
calculating the appropriate guideline 
sentence. 

The guideline sentences for distribution of 
controlled substances to individuals under 
twenty-one years of age or within 1000 feet of 
a school or college treats the distribution of 
less than five grams of marihuana less 
harshly than other controlled substances. 
This distinction is based on the statutory 
provisions that specifically exempt 
convictions for the distribution of less than 
five grams of marihuana from the mandatory 
minimum one year imprisonment 
requirement. 

An enhancement is provided for 
defendants with prior drug related 
convictions. This enhancement is statutorily 
mandated and requires a three year minimum 
term of imprisonment. 

§ D214. Unlawful Interstate Sale and 
Transporting of Drug Paraphernalia. The 
base offense level is 12; if the defendant 
has a prior conviction under this 
provision, the base offense level is 16. 


COMMENTARY 


Subtitle.O of the Anti-Drug Abuse Act 
creates the new offense of interstate sale or 
transportation of drug paraphernalia. The 
base offense level is proportional to the new 
statutory maximum of three years. The 
controlling consideration in this guideline is 
deterrence. 


§ D215. Renting or Managing an 
Establishment Used to Unlawfully 
Manufacture Controlled Substances. The 
base offense level is 16; if the defendant 
has a prior conviction under this 
provision, the base offense level is 24. 


COMMENTARY 


Subtitle P of the Anti-Drug Abuse Act adds 
a new category to the drug related offenses 
set out at 21 U.S.C. § 856. This provision 
makes it unlawful to knowingly maintain, 
manage, or control any building, room, or 
enclosure for the purpose of manufacturing, 
distributing, storing, or using a controlled 
substance contrary to law. A maximum 
period of twenty years imprisonment may be 
imposed for violation of this statute. 

Part Y, General Provisions, should be 
consulted if physical injury was caused by 
maintaining an establishment used to 
produce, store, or sell controlled substances. 


§ D216. Placing or Maintaining 
Dangerous Devices on Federal Property 
to Protect the Unlawful Production of 
Controlled Substances. The base offense 
level is 23; if the defendant has a prior 


3941 


conviction under this provision, the base 
offense level is 30. 


COMMENTARY 


This provision refers to offenses under 21 
U.S.C. § 841(e)(1), making it unlawful to 
assemble, place, or maintain a “booby-trap” 
on federal property where a controlled 
substance is being manufactured or 
distributed. A maximum period of ten years 
imprisonment may be imposed under this 
statute, except where a prior conviction 
provides for a maximum sentence of twenty 
years. The controlling considerations are 
deterrence and just punishment. 


§ D217. Continuing Criminal 
Enterprise. The base offense level is 
determined as follows: 

(1) For the first conviction of engaging 
in a continuing criminal enterprise, the 
base offense level is 32. 

(2) For two or more convictions of 
engaging in a continuing criminal 
enterprise, the base offense level is 38. 

(3) For engaging in a continuing 
criminal enterprise as the principal 
administrator, leader, or organizer, if the 
amount involved was 300 times that 
specified in Row 1 of Table I or if the 
principal received $10 million in gross 
receipts for any twelve month period, 
the base offense level is 43. 


COMMENTARY 


Section D217 refers to conduct proscribed 
by 21 U.S.C. § 848. The base offense levels for 
continuing criminal enterprise are mandatory 
minimum sentences provided by the statute. 

Notwithstanding the foregoing, the 
sentence shall be not less than would result 
from imposition of consecutive sentences for 
each of the predicate offenses, excluding 
offenses that have resulted in the imposition 
of a final sentence prior to sentencing for the 
current offense. 

As in Part E, Offenses Involving Criminal 
Enterprises, § E211, which refers to violations 
of 18 U.S.C. § 1962 (Racketeering Influenced 
and Corrupt Organizations offenses), 
emphasis is placed on the predicate offenses 
required for conviction, The offense level 
reflects Congressional intent to provide a 
mandatory minimum term of imprisonment 
for leaders of large scale drug enterprises. 

When sentencing for convictions under 21 
U.S.C. § 848, § D217 reflects the defendant's 
role in the enterprise. A conviction 
establishes that the defendant controlled and 
exercised decision-making authority over one 
of the most serious forms of ongoing criminal 
activity. Therefore, an adjustment for role in 
the offense is not applicable to convictions 
under 21 U.S.C. § 848. 


§ D218. Attempts and Conspiracies. If 
a defendant is convicted of participating 
in an unlawful conspiracy or an attempt 
to commit any offense involving a 
controlled substance, the offense level 
shall by the same as if the object(s) of 
the conspiracy or attempt had been 
completed. 





COMMENTARY 

This section refers to conduct proscribed 
under 21 U.S.C. §§ 5, 846, and 963. 

If the defendant is convicted of a 
conspiracy that includes transactions in 
controlled substances in addition to those 
that are the subject of substantive counts of 
conviction, each conspiracy transaction shall 
be included with those of the substantive 
counts of conviction to determine scale. 

If the defendant is convicted of an offense 
involving negotiation to traffic in a controlled 
substance, the weight under negotiation in an 
uncompleted distribution shall be used to 
calculate the applicable amount, provided 
that the defendant was reasonably capable of 
providing the amount of the controlled 
substance under negotiation. 


2. Unlawful Possession 


18 U.S.C. § 342 

21 U.S.C. § 843({a)(3) 

21 U.S.C. § 844 

Also See Statutory Index 

§ D221. Unlawful Possession. The 
base offense level is determined as 
follows: 

1. If the substance is:heroin or any 
Schedule I-II opiate, the base offense 
level is 10. 

2. If the substance is cocaine, PCP, or 
LSD, the base offense level is 9. 

3. If the substance is any other 
controlled substance, the base offense 
level is 6. 

{a) Specific Offense Characteristic 

{1) If the defendant has one or more 
final prior convictions for an offense 
involving a controlled substance, 
increase by 1 to 4 levels, depending 
upon the number and seriousness of 


The base offense levels reflect statutory 
distinctions as well as categorical 
distinctions provided by Drug Enforcement 
Administration authorities and practitioners. 
The enhancement for prior convictions is 
statutorily based. 21 U.S.C. § 644a. Criminal 
history points should not be added in Chapter 
Three for prior offenses applied under this 
provision. 


§ D222. Acquiring a Controlled 
Substance by Forgery, Fraud, Deception, 
or Subterfuge. The base offense level is 
4; if the defendant has one or more 
convictions for this offense, the base 
offense level is 8. 

COMMENTARY 

This violation is infrequently prosecuted. 

The enhancement for prior convictions is 


statutorily based. The controlling 
considerations are deterrence and just 
punishment. 


§ D223. Operating or Directing the 
Operation of a Common Carrier under 
the Influence of Alcohol or Drugs. The 
base offense level is 15. 


COMMENTARY 
Under recent legislation, operating a 
common carrier while under the influence of 


alcohol or drugs is recognized asa serious 
offense, with a statutory maximum of five 
years imprisonment. 18 U.S.C. § 342. The 
controlling sentencing principle is deterrence. 


3. Regulatory Violations 


21 U.S.C. §§ 842 (a), (b), (c){2) 

21 U.S.C. § 843{a) 

21 US. $954 

21 U.S.C. § 9612) 

§ D231. Megal Use of Registration 
Number to Manufacture, Distribute, 
Acquire, or Dispense a Controlled 
Substance. The base offense level is 4; if 
the defendant has one or more prior 
convictions for this offense, the base 
a level is 8. 

D232. Mlegal Use of Registration 
rele to Distribute or Dispense a 
Controlled Substance to Another 
Registrant or Authorized Person. The 
base offense level is 4; if the defendant 
has one or more prior convictions for 
this offense, the base offense level is 8. 

§ D233. Iiegal Transfer or 
Transshipment of a Controlled 
Substance. The base offense level is 4; if 
the defendant has one or more prior 
convictions for this offense, the base 
offense level is 8. 


COMMENTARY 


These violations are infrequently 
prosecuted. The enhancement for prior 
convictions is statutorily based. The 
controlling principles are deterrence and just 
punishment. 


Part E—Offenses Involving Criminal 
Enterprises and Racketeering 


Introduction. A variety of offenses 
involving criminal enterprises are 
commonly committed by members of 
criminal organizations. These offenses 
are frequently the result of intentional, 
coordinated, and repeated action by 
individuals who are career criminals. 
Many of these offenses involve conduct 
covered under other guidelines. Where 
the provisions of Part E are involved due 
to a jurisdictional statute, look to the 
nature of the underlying offenses. 

When sentencing for racketeering 
offenses, it is especially important that 
the sentence reflect the defendant's role 
in the racketeering scheme. Attention is 
specifically directed to Part Z, Role in 
the Offense, for the appropriate 
adjustment to the offense levels. While 
the guidelines do not contain an 
offender characteristic based upon 
membership in a criminal enterprise, a 
sentence above the applicable guideline 
range is permissible if a defendant 
derives a substantial portion of income 
from criminal activity. See Chapter 
Three, § A316. 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


1. Racketeering 

18 U.S.C. $§ 1951-1952 

18 U.S.C. §§ 1952A-1952B 

18 U.S.C. § 1962 

§ E211. Unlawful Conduct Relating to 
Racketeer Influenced and Corrupt 
Organizations. The base offense level is 
the greater of 19 or the offense level 
applicable to the underlying 
racketeering activity. 18 U.S.C. § 1962. 

§ E212. Interstate or Foreign Travel or 
Transportation in Aid of a Racketeering 
Enterprise. The base offense level is the 
greater of 6 or the offense level 
applicable to any crime of violence or 
any other unlawful activity as defined in 
18 U.S.C. § 1952{b), for which the travel 
or transportation was undertaken. 18 
US.C. § 1952. 

§ E213. Violent Crimes in Aid of 
Racketeering Activity. The base offense 
level is the greater of 12 or the offense 
level applicable to the underlying 
conduct. 18 U.S.C. § 1952B. 

§ E214. Use of Interstate Commerce 
Facilities in the Commission of Murder- 
For-Hire. The base offense level is the 
greater of 23 or the offense level 
applicable to the underlying conduct. 18 
U.S.C. § 1952A. 

§ E215. Interference with Commerce 
By Extortion. If the defendant extorted, 
conspired, or attempted to extort 
property, the base offense level is 18 to 
23, depending upon the nature of the 
defendant's conduct and any personal 
benefit he derived or expected to derive 
from the offense. 18 U.S.C, § 1951. 

§ E216. Interference with Commerce 
By Robbery. The base offense level is 
the greater of 20 or the offense level 
applicable to the underlying conduct. 18 
U.S.C. § 1951. 


COMMENTARY 


Because of the jurisdictional nature of the 
offenses included in this section, a variety of 
criminal offenses fall under these provisions. 
For this reason, a minimal base offense level 
is provided for each guideline section. 
However, since the primary concern rests 
with the underlying conduct, the offense level 
is generally determined by the offense level 
of the underlying conduct, or the base offense 
level of the guideline section above, 
whichever is greater. 

In § E211, the jurisdictional basis of the 
Racketeer Influenced and Corrupt 
Organizations Act (RICO) is an enterprise 
engaged in or affecting interstate commerce. 
18 U.S.C. § 1962. The seriousness of the 
offense is reflected in the pattern of 
racketeering activity committed. To 
determine the base offense level, the offense 
level for each underlying offense should first 
be determined. If the underlying racketeering 
activity involves violations of state law, the 
offense level should be computed by using 
the offense level applicable to the 
corresponding or most analogous federal 
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statute. If a base offense level cannot be 
appropriately determined in this fashion, the 
court may, as to the undetermined conduct, 
impose a sentence consistent with the 
purposes of sentencing. 18 U.S.C. § 3553(a)(2). 

Section E212 refers to Travel Act offenses 
proscribed by 18 U.S.C. § 1952. This 
jurisdictional statute is directed to a Variety 
of unlawful conduct. A minimum base offense 
level that is generally consistent with current 
practices under the presumptive parole 
guidelines is provided. If the offense level of 
the underlying crime of violence or unlawful 
activity exceeds 6, the offense level for the 
underlying activity shall constitute the base 
offense level. 

Section E213 relates to violent crimes in aid 
of racketeering activity proscribed by 18 
U.S.C. § 1952B. The base offense level is 12, 
or the level for the underlying conduct, 
whichever is greater. The proscribed 
activities in the statute range from threats to 
murder, with the statutory sentences ranging 
from three years to life imprisonment. If 
death results, then a sentence at or near the 
statutory maximum may be imposed. 

Section E214 covers the “murder-for-hire” 
offense proscribed by 18 U.S.C. § 1952A. This 
statute is jurisdictional, reaching the 
underlying conduct of murder or intended 
murder committed for pecuniary gain, with 
the requisite nexus provided by interstate or 
foreign travel, or the use of facilities in 
interstate commerce. Sentences under this 
statute range from five years to life 
imprisonment, depending upon whether 
personal injury or death resulted from the 
offense. A base offense level of 23 is 
provided. The statute carries a maximum 
term of imprisonment of five years where the 
intended victim was not actually injured. If 
injury or death results, the base offense level 
should be increased to reflect the seriousness 
of the injury, with a sentence at or near the 
statutory maximum if death results. 

Sections E215 and E216 concern two 
different aspects of the Hobbs Act (18 U.S.C. 
§ 1951), which involves interference with 
interstate commerce by robbery or extortion. 
Since these two violations of the statute are 
different crimes, separate sections have been 
included to indicate that distinction. A range 
of offense levels is provided for extortion 
because of the significant variables in offense 
behavior. 


2. Extortionate Extension of Credit 


18 U.S.C. §§ 892-894 

§ E221. Making, Financing, or 
Collecting an Extortionate Extension of 
Credit. The base offense level is 18 to 23, 
depending upon the nature of the 
defendant's conduct and any personal 
benefit derived or expected to be 
derived from the offense. 


COMMENTARY 


This section refers to offenses involving the 
making or financing of extortionate 
extensions of credit, or the collection of loans 
by extortionate means. These “loansharking” 
offenses typically involve violence or threats 
of violence and provide economic support for 
organized crime. 

If actual violence or damage to property 
was associated with the extortionate 


extension of credit, then these factors may 
result in an enhanced sentence under the 
general provisions. No additional offense 
level should be assigned for threats of 
violence or other harm, since threatening 
conduct is inherent in the offense and 
subsumed in the base offense level. Among 
those factors to be considered in determining 
the appropriate level within the range are the 
degree of actual and immediate danger to the 
victim, the extent to which the victim 
reasonably perceived a danger that any 
threat would be acted upon, the extent to 
which any conduct against the victim 
constituted an isolated occurrence or was 
part of a pattern of harassment, and whether 
the offense involved an unlawful debt. For 
purposes of this section, the term “unlawful 
debt” is defined in 18 U.S.C. § 1961(6). 


3. Gambling 


15 U.S.C. §§ 1172-1175 

18 U.S.C. § 1082 

18 U.S.C. § 1084 

18 U.S.C. §§ 1301-1304 

18 U.S.C. § 1306 

18 U.S.C. § 1511 

18 U.S.C. § 1953 

18 U.S.C. § 1955 

Also See Statutory Index 

§ E231. Engaging in a Gambling 
Business. The base offense level is 10. 18 
U.S.C. § 1955. 

§ E232. Transmission of Wagering 
Information. The base offense level is 
10. 18 U.S.C. § 1084. 

§ E233. Interstate Transportation of 
Wagering Paraphernalia. The base 
offense level is 10. 18 U.S.C. § 1953. 

§ E234. Unlawful Conduct Relating to 
Gambling Ships. The base offense level 
is 10. 18 U.S.C. § 1082. 

§ E235. Unlawful Conduct Relating to 
Lottery Tickets or Related Matter. The 
base offense level is 6, 18 U.S.C. 

§§ 1301-1304, and 1306. 

§ E236. Other Gambling Offenses. The 
base offense level is 6. 18 U.S.C. 

§§ 1172-1176. 


COMMENTARY 


When gambling offenses are part of a 


criminal enterprise, they often provide 
economic support for organized crime. With 
these considerations in mind, minimal base 
offense levels have been set for isolated 
gambling transactions. The base offense 


levels under these provisions are generally 
consistent with current practices data and 


with treatment under the presumptive parole 
guidelines, provided there is an appropriate 
adjustment of the sentence based upon the 


defendant's role in the offense. See Role in 
the Offense, Part Z. 


4. Trafficking in Contraband Cigarettes 


18 U.S.C. § 2342(a) 

§ E241. Unlawful Conduct Relating to 
Contraband Cigarettes. The base offense 
level is 9 to 14, depending upon the 
quantity of cigarettes, the amount of tax 


that is the object of the evasion, and the 
nature and circumstances of the offense. 
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COMMENTARY 

This offense generally involves evasion of 
state excise taxes and becomes a federal 
matter only upon the establishment of 
minimum quantities transported in interstate 
commerce or by use of interstate 
communications. Volume typically suggests 
the involvement of criminal organizations. 
Since this offense is basically a tax matter, 
the tax table under § T241 should be used to 
assist in determining the appropriate level 
within the range. 


5. Labor Racketeering 


18 U.S.C. § 664 

18 U.S.C. § 1027 

18 U.S.C. § 1231 

18 U.S.C. § 1954 

29 U.S.C. § 162 

29 U.S.C. § 186 

29 U.S.C. § 439 

29 U.S.C. § 461 

29 U.S.C. § 501(c) 

29 U.S.C. § 502 

29 U.S.C. § 504 

29 U.S.C. § 530 

29 U.S.C. § 1111 

29 U.S.C. § 1141 

Introduction. This section includes a 
variety of offenses involving criminal 
activity in relation to labor unions and 
employee welfare or pension funds. 
These offenses are included in Criminal 
Enterprises because they frequently 
involve members of organized criminal 
groups who exploit labor unions and 
welfare and pension funds. While some 
of the offenses in this section may be 
relatively minor, they are serious in the 
context of systematic corruption or 
exploitation of a union or employee 
benefit plan by organized criminal 
groups. 

§ E251. Bribery or Graft Affecting the 
Operation of an Employee Welfare or 
Pension Benefit Plan. The base offense 
level is 10 to 15, depending upon the 
extent and duration of the offense. 18 
U.S.C. § 1954. 

(a) Specific Offense Characteristics. 

(1) If a thing of value was given, 
offered, requested, or received with an 
intent to influence or be influenced with 
respect to matters concerning a benefit 
plan, increase by 3 levels. 

(2) If the offense was committed by a 
fiduciary of the benefit plan, increase by 
3 levels. 

§ E252. Theft or Embezzlement from 
Employee Pension and Welfare Benefit 
Plans. The base offense level is 4. 18 
U.S.C.§ 664. 

(a) Specific Offense Characteristics. 

(1) If the defendant had a fiduciary 
obligation under the Employee 
Retirement Income Security Act, 
increase by 6 levels. 


(2) If the value of the property stolen 
exceeded $1,000, increase by the 
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appropriate offense level as specified in 
the Property Table, § B211. 

(3) If the theft involved multiple 
occurrences, increase by 1 to 6 levels, 
depending upon the number of 
transactions or occurrences. Do not 
apply if § E252(2) is greater. 

§ E253. False Statements and 
Omnis of Facts in Relation to 
Documents Required by the Employee 
Retirement Income Security Act. The 
base offense level is 6.18 U.S.C § 1027. 

(a) Specific Offense Characteristics. 

(1) If false records were used for 
criminal conversion of plan funds or a 
scheme involving bribery or graft 
relating to the operation of an employee 
benefit plan, the defendant should be 
sentenced for theft or embezzlement, 

§ E252, or bribery or graft, § E251. 

(2) If the defendant had a fiduciary 
obligation under the Employee 
Retirement Income Security Act, 
increase by 6 levels. 

(3) If the offense involved multiple 
ocurrences, increase by 1 to 6 levels, 
depending upon the nature and extent of 
the offense. 

§ E254. Interference With the Exercise 
of Employee Benefit Plan Rights by 
Fraud or Coercion. The base offense 
value is 6. 29 U.S.C. § 1141. 

§ E255. Prohibited Service by 
Convicted Persons in Connection with 
Employee Benefit Plans. The base 
offense value is 10 to 15, depending 
upon the nature and circumstances of 
the offense. 29 U.S.C. § 1111. 

(a) Specific Offense Characteristic. 

(1) If the prior disqualifying conviction 
was related to the embezzlement or 
theft of plan assets or a scheme 
involving bribery or graft in the 
operation of an employee benefit plan, 
increase by 6 levels. 

§ E256. Embezzlement or Theft from 
Labor Unions in the Private Sector. The 
base offense level is 4. 29 U.S.C. 

§ 501(c). 

(a) Specific Offense Characteristics. 

(1) If the defendant was a union 
officer or occupied a position of trust in 
the union, as set forth in 29 U.S.C. 
501(a), increase by 6 levels. 

(2) If the amount of the theft exceeds 
$1,000, increase by the appropriate 
offense level as specified in the Property 
Table, § B211. 

(3) If the theft involved multiple 
occurrences, increase by 1 to 6 levels, 
depending upon the number of 
transactions or occurrences. Do not 
apply if § E256(2) is greater. 

§ E257. Failure to Maintain and 
Falsification of Records Required by the 
Labor Management Reporting and 
Disclosure Act. The base offense level is 
6. 29 U.S.C. §§ 439 and 461. 


§ E258. Prohibited Service by 
Convicted Persons in Labor 
Organizations, Employer Associations, 
and as Labor Relations Consultants. The 
base offense level is 15. 29 U.S.C. § 504. 

(a) Specific Offense Characteristic. 

(1) If the prior disqualifying conviction 
was related to the embezzlement or 
theft of labor union or employee benefit 
fund assets or a scheme involving 
bribery or graft in the operation of a 
labor organization or employee benefit 
plan, increase by 6 levels. 

§ E259. Prohibited Payments or 
Lending of Money by Employer or Agent 
to Employees, Representatives, or Labor 
Organizations. The base offense level is 
6 to 12, depending upon the amount and 
es nature of the transaction. 29 U.S.C. 

186. 

(a) Specific Offense Characteristics. 

(1) If the prohibited payment was 
made or received to influence the 
actions or decisions of a union official, 
increase by 6 levels. 

(2) If the offense involved multiple 
occurrences or transactions, increase by 
1 to 6 levels, depending upon the number 
of transactions or occurrences. 

§ E260. Interstate Transportation of 
Strikebreakers. The base offense level is 
6 to 10, depending upon the nature and 
circumstances of the offense. 18 U.S.C. 


§ 1231. 
§ E261. Interference With an Agent of 
the National Labor Relations Board. The 


base offense level is 6. 29 U.S.C. § 162. 
COMMENTARY 


The base offense levels for many of these 
provisions have been determined by 
reference to analogous sections of the 
guidelines. Thus, the base offense levels for 
bribery, theft and fraud in this section 
correspond to similar conduct under other 
parts of the guidelines. The Commission 
invites public comment as to whether this 
treatment is generally appropriate. 

The statutes included in this section protect 
the rights of employees under the Taft- 
Hartley Act, of members of labor 
organizations under the Labor-Management 
Reporting and Disclosure Act of 1959, and of 
participants of employee pension and welfare 
benefit plans covered under the Employee 
Retirement Income Security Act. One of the 
primary concerns in determining the base 
offense levels for these offenses is 
distinguishing between those acts that are 
isolated or limited transactions and those 
acts that are part of a systematic attempt to 
loot employee benefit funds, dominate labor 
organizations, or generally exploit labor- 
management relationships. The higher base 
offense levels apply where violations are part 
of a systematic pattern of corruption or 
exploitation. 

Section E251 covers the giving or receipt of 
bribes and other illegal gratuities involving 
employee welfare or pension benefit plans 
under 18 U.S.C. § 1954. This offense may 
involve persons who have a fiduciary duty to 
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the benefit plan. The seriousness of the 
offense is determined by several factors, 
including the value of the gratuity, the nature 
of the “favor,” and the magnitude of the loss 
resulting from the transaction. A more severe 
penalty is warranted in a bribery where the 
payment is the primary motivation for an 
action to be taken, as opposed to graft where 
the prohibited payment is given because of 
one’s actions, duties, or decisions without a 
prior understanding that the recipient's 
performance will be directly influenced by 
the gift. 

Section E252 applies to theft or conversion 
from employee benefit plans by fiduciaries, 
or by any person, including borrowers to 
whom loans are disbursed based upon 
materially defective loan applications, 
service providers who are paid on inflated 
billings, and beneficiaries paid as the result 
of fraudulent claims. 18 U.S.C. § 664. The 
base offense level corresponds to the base 
level for other forms of theft. Special offense 
characteristics address cases where a 
defendant has a fiduciary relationship to the 
benefit plan, or if the theft is part of a 
systematic looting of the plan by multiple 
occurrences of criminal conduct. 

Section E253 involves the falsification of 
documents or records relating to a benefit 
plan covered by ERISA. Violations of 18 
U.S.C. § 1027 sometimes occur in connection 
with the criminal conversion of plan funds or 
schemes involving bribery or graft. Where a 
violation of this section occurs in connection 
with another offense or as part of a long term 
scheme, or involves a fiduciary of the plan, a 
higher base offense level is warranted. 

Section E254 refers to conduct proscribed 
by 29 U.S.C. § 1141. The conduct addressed 
by this provision is punishable by a 
maximum term of one year imprisonment. 

Section E255 addresses conduct under 29 
U.S.C. § 1111, which prohibits persons 
convicted of certain criminal offenses from 
holding particular positions or offices 
associated in specified capacities with 
employee benefit plans. Where the prior 
disqualifying conviction was related to the 
operation of a benefit plan or the prohibited 
employment consisted of a position carrying 
substantial decision making authority with 
respect to pla.: sperations, the base offense 
level should be increased. 

Section E256 refers to conduct proscribed 
by 29 U.S.C. § 501(c), embezzlement or theft 
from a labor organization. This section is 
directed at union officers and persons 
employed by the union. The seriousness of 
this offense is determined by the amount of 
money taken, the scope of the misconduct, 
and the nature of the defendant's position in 
the union. 

Section E257 involves failure to maintain 
proper documents required by the LMRDA or 
falsification of such documents. While this 
offense is a misdemeanor, it can occur in 
conjunction with schemes to convert union 
funds or schemes involving prohibited 
payments to labor unions and labor union 
officials. 

Section E258 refers to conduct proscribed 
by 29 U.S.C. § 504, which prohibits persons 
convicted of certain offenses from holding 
positions in labor organizations or serving in 
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certain capacities associated with collective 
bargaining. This section involves the same 
considerations discussed in connection with 
§ E255 regarding employee benefit plans. 

- Section E259 deals with bribery and other 
prohibited transactions with employers, labor 
relations consultants, and other persons 
acting in the interest of employers to labor 
officials in industries governed by the Taft- - 
Hartley Act. The statute contains 
misdemeanor and felony provisions, 
depending upon whether the prohibited 
payment exceeds $1,000. The amount of the 
illegal payment should therefore be a 
sentencing consideration. Where the 
prohibited payment is made with an intent to 
influence the actions, duties, or decisions of 
the employee representative or union official, 
or is received with knowledge of such an 
intent, a more severe penalty is warranted for 
the special bribery characteristic of the 
offense. The scope of the misconduct will 
also result in some level of enhancement 
where multiple occurrences or transactions 
are involved. 

Sections E260 and E261 deal with other 
offenses involving labor-management 
relations. Section E260 covers the interstate 
transportation of strikebreakers, a two-year 
felony proscribed by 18 U.S.C. § 1231. Section 
E261 covers the offense of interference with a 
National Labor Relations Board agent, a 
ae proscribed under 29 U.S.C. 

162. 

Finally, with regard to the labor 
racketeering offenses, an important part of 
punishment is the prohibition imposed by 29 
U.S.C. §§ 504 and 511 of convicted persons 
from service in labor unions, employer 
associations, employee benefit plans, and as 
labor relations consultants. Violations of 
these provisions are felony offenses, 
discussed in §§ E255 and E259. Persons 
convicted after October 12, 1984, may petition 
the sentencing court to reduce the statutory 
disability (thirteen years after sentence or 
imprisonment, whichever is later) to a lesser 
period (not less than three years after entry 
of judgment in the trial court). After 
November 1, 1987, petitions for exemption 
from the disability that were formerly _ - 
administered by the United States Parole 
Commission will be transferred to the courts. 
Relief shall not be given in such cases to aid 
rehabilitation, but may be granted only 
following a clear demonstration by the 
convicted person that he has been 
rehabilitated since commission of the crime. 


Part F—Offenses Involving Fraud and 
Deception 


7 U.S.C. §§ 6, 6b, 6c, 6h, Go 

7 U.S.C. $13 

7 U.S.C. § 23 

15 U.S.C. §§ 77a-80b-17 

18 U.S.C. §§ 285-291 

18 U.S.C. § 371 

18 U.S.C. § 656 

18 U.S.C. § 659 

18 U.S.C. §§ 1001-1030 

18 U.S.C. $§ 1341-1344 

Also See Statutory Index 

§ F211. Fraud and Deception. The 
base offense level is determined as 
follows: 


(1) If the fraud consisted of a single 
occurrence or transaction and-did not 
involve more than one victim, the base 
offense level is 6. 

(2) If the fraud consisted of more than 
one transaction or occurrence and did 
not involve more than one victim, the 
base offense level is 7. 

(3) If the fraud consisted of a scheme 
or artifice to defraud more than one 
victim, the base offense level is 8. 

(a) Specific Offense Characteristic. 

(1) If the court determines that the 
seriousness of the offense is reflected by 
the financial loss to the victim or gain to 
the defendant, increase the base offense 
level by the appropriate level for the 
gain or loss, whichever is greater, in the 


following Property Table: 
PROPERTY TABLE 


$1,000,001 to $2,000,000 
$2,000,001 to $5,000,000 
Over. $5,000,000...........cr.cnr-eeeeee 


(2) Alternatively, if the gravity of the 
offense is- not reflected by the amount of 
financial loss or gain, the Property Table 
shall not be used; the base offense level 
may be increased by 3 to 9 levels, 
depending upon the nature, 
sophistication, and duration of the 
offense. 

§ F212. Insider Trading. The base 
offense level is 8, plus the level from 
§ F211{a)(1) corresponding to the 


defendant's market gain as the measure. 


COMMENTARY 


The base offense level for fraud offenses is 
determined by factors relating to single or 
multiple transactions and victims. The 
alternative base offense levels are mutually 
exclusive. The General Provisions, Part Y, 
should be consulted, particularly those 
applicable to vulnerable victims, public 
welfare, and psychological injury. In a 
complex fraud scheme, the defendant's role 
in the offense may be a significant sentencing 
factor. 

The fraud section does not link offense 
characteristics to specific statutes, because 
most fraud statutes contain general language 
that applies to a broad range of offenses of 
widely varying severity. For example, the 
mail and wire fraud statutes, 18 U.S.C. 

§§ 1341 and 1343, apply to any person who 
devises or intends to.devise a scheme or 
artifice to defraud by use of false or 
fraudulent pretenses, representations, or 
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promises, in order to obtain money or 
property. By application of the statute, a mail 
order scheme to defraud an individual of $50 
constitutes the same statutory violation as a 
multimillion dollar false billing scheme 
victimizing businesses nationwide. 

The Commission has considered two 
alternative methods for evaluating the 
seriousness of fraud offenses. One is to use 
financial gain to the defendant or loss to the 
victim as the principal measuring device to 
aggravate the base offense level. This 
approach utilizes a property table that 
designates increases in the offense levels 
based on the dollar value of the gain or loss. 
The other approach focuses on the fraudulent 
conduct by using a range of offense levels. 
This approach leaves fact-finding 
determinations concerning the nature, 
sophistication, and duration of the offense to 
the sentencing judge in selecting the 
appropriate level in the range that reflects the 
seriousness of the offense. 

The Commission has combined both 
approaches in this draft, leaving to the 
sentencing judge the determination of the 
appropriate approach to follow. Section 
F211(a)(1) contains a table designating the 
increase in the offense level to be in a given 
case used only if the financial loss or gain 
approach best reflects the gravity of the 
offense. 

If the sentencing judge determines that 
other factors relating to offense conduct more 
accurately reflect the seriousness of the 
offense, § F211(a)(2) provides that the 
defendant's base offense level may be 
increased from 3 to 9 levels, depending upon 
the nature, sophistication, and duration of the 
offense. In evaluating the nature of the 
offense, the court may consider such factors 
as whether the defendant took advantage of 
a business, professional, or personal 
relationship to exploit the victim or whether 
the fraud was in the technical nature of a 
false statement to a government agency. 

The sophistication of the scheme may be 
an extremely important sentencing factor. A 
complex, sophisticated scheme is indicative 
of an intention to do considerable harm, and 
is often related to-increased difficulties of 
detection and proof. Some factors that may 
indicate the degree of sophistication are: 

(a) The extent to which the offense 
involved careful planning; 

(b) The number of victims; 

(c) The number of transactions and the 
length of time over which they took place; 

(d) The extent to which efforts were made 
to disguise or conceal the nature or proceeds 
of the offense or to prevent detection, 
apprehension, or prosecution; 

(e) The extent to which the defendant used 
special skills or training in carrying out the 
offense, or utilized the special skills or 
training of others; 

(f) The potential financial impact of the 
scheme; and 

(g) The harm done to the integrity of a 
governmental or financial institution, a 
community, or business, and the resulting 
impact upon public confidence. 

Sections F211(a) (1} and (2) are mutually 
exclusive. The property table may be an 
accurate measure of the seriousness of the 
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offense in a financially successful scheme 
where loss to the victim or gain to the 
defendant may be reasonably determined, 
such as a well-documented securities or bank 
fraud scheme. However, the property table 
may not be a reliable indicator of the offense 
conduct in many cases. It may not be feasible 
to use the property table if the harm was 
intangible, the scheme was financially 
unsuccessful, or the loss or gain was difficult 
to establish or financially disproportionate to 
the nature of the offense. For example, if the 
defendant took cash from victims who are 
difficult to identify and his disposition of the 
funds cannot be traced, or if a co-conspirator 
cooperated with the government and the 
scheme was exposed before the victims 
actually lost money, the property table would 
not provide an accurate measure of the 
gravity of the offense. 

On the other hand, application of the 
property table to situations where dollar loss 
or gain are disproportionately high in relation 
to the nature of the offense conduct would be 
inappropriate. Illustrations might include the 
defendant who commits a fraud of 
opportunity rather than one based on 
planning and manipulation, such as 
concealing a debt on an application for a 
$100,000 bank loan or withdrawing $12,000 in 
Social Security direct deposit payments from 
a deceased spouse's checking account over a 
considerable period of time. Section F211(b) 
would also not apply in these examples 
unless the court found aggravating factors 
relating to the nature, sophistication, and 
duration of the offense. 

Section F212 applies to violations of Rule 
10b-5 that are commonly referred to as 
“insider trading.” A separate guideline is 
provided in order to make it clear that insider 
trading is treated essentially the same as any 
other fraud. Because the victims and their 
loss are difficult if not impossible to identify, 
the defendant's market gain, i.e., the total 
increase in value realized on securities in 
which he traded based on inside information, 
is used in lieu of the actual loss. The market 
gain should approximate the loss. 

Presumptive time served for fraud under 
the parole guidelines varies directly with the 
amount of property involved. For fraud 
involving less than $2,000, the parole 
guidelines provided not more than six months 
in custody. For fraud offenses involving more 
than $500,000, the presumed time served is 
forty to fifty-two months. Current practice 
data indicate a distinction in estimated time 
served based on the sophistication of the 
offense, as well as the dollar amount 
involved. Commission estimates of current 
practices range from six to eighteen months 
in unsophisticated fraud cases, and from ten 
to twenty-seven months in sophisticated 
cases. 

Ongoing fraud schemes usually result in 
multiple count indictments. The cumulative 
loss or gain produced by a common scheme 
or course of conduct shall be used in applying 
the property table. Similarly, all conduct 
relevant to the scheme shall be considered 
when determining any increase in the offense 
level under § F211(a)(2). Sophisticated fraud 
schemes may warrant imposition of 
consecutive sentences in order to serve the 
purposes of sentencing. See Chapter Five, 

§ A562(b), and related commentary. 


The Commission invites public comment 
concerning the two approaches presented 
here, either individually or in the alternative 
form: 


Part G—Offenses Involving Prostitution, 
Sexual Exploitation of Minors, and 
Obscenity 


1. Prostitution 


18 U.S.C. § 1384 

18 U.S.C. §§ 2421-2424 

Also See Statutory Index 

Introduction. Federal jurisdiction for 
prostitution primarily involves interstate 
or foreign transportation for the 
purposes of prostitution or other 
immoral purposes. Rarely does engaging 
in prostitution or owning and operating 
a place of prostitution occur under 
federal jurisdiction, except near or on 
military or naval installations. 

§ G211. Transportation for the Purpose 
of Prostitution or Prohibited Sexual 
Conduct. The base offense level is 14. 

(a) Specific Offense Characteristics. 

(1) If the defendant used drugs, 
physical force, or coercion, increase by 2 
to 4 levels, depending upon the degree of 
compulsion used. 

(2) If the conduct involved the 
transportation of a person under 
eighteen, increase by 2 to 6 levels, 
depending upon the age and immaturity 
of the minor. 

§ G212. Engaging in Prostitution. The 
base offense level is 6. 


COMMENTARY 


Section G211 applies to offenses listed 
under the white slave traffic statutes, 18 
U.S.C. §§ 2421-2424. Transportation for the 
purpose of prostitution or any other immoral 
purpose carries a statutory maximum penalty 
of five years imprisonment. The base offense 
level reflects the time specified by the federal 
parole guidelines. An enhancement for 
minors and for force or coercion is provided 
by statute. 18 U.S.C. §§ 2422 and 2423. 

Section G212 applies to conduct prohibited 
by 18 U.S.C. § 1384. The conduct covered by 
18 U.S.C. 1384 includes engaging in 
prostitution as well as owning or maintaining 
a prostitution business. These offenses are 
rarely the subject of federal prosecutions. 
Therefore, a low base offense level is 
provided in § G212. Specific guidelines for 
owning or maintaining a prostitution business 
are not provided. Should a case of this nature 
be prosecuted, the Commission recommends 
that § G211 be followed subject to statutory 
maximums. The mandatory maximum 
penalty for both offenses is one year. The 
base offense level reflects the time specified 
under the parole guidelines. 

If the offense resulted in physical injury, 
death, or psychological injury, reference 
should be made to Part Y; General Provisions. 


2. Sexual Exploitation of a Minor 


18 U.S.C. § 2252 
§ G221. Sexually Exploiting a Minor 
by Production of Sexually Explicit 
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Visual or Printed: Material. The base 
offense level is 22. 

(a) Specific Offense Characteristic. 

(1) If the person exploited was under 
age twelve at the time of the offense, 
increase by 2 to 4 levels, depending 
upon the age of the person exploited. 

§ G222. Transporting, Receiving, or 
Trafficking in Material Involving the 
Sexual Exploitation of a Minor. The 
base offense level is 13. 

(a) Specific Offense Characteristics. 

(1) If the conduct involved 
transportation of the exploitive material, 
increase by 2 levels. 

(2) If the offense involved trafficking 
in or transporting material that depicts a 
minor under age twelve, increase by 2 
levels. 

(3) If the retail value of the exploitive 
material exceeds $25,000, increase by 4 
levels. 


COMMENTARY 


Section G221 applies to conduct prohibited 
by 18 U.S.C. § 2252. This offense commonly 
involves the production source of a child 
pornography enterprise. Because the offense 
directly involves the exploitation of minors, 
the base offense level is higher than for the 
distribution of the sexually explicit material 
after production. The base offense level 
reflects the time specified by the parole 
guidelines. The statutory requirement of 
higher penalties for defendants with prior 
convictions for similar conduct is covered 
under Chapter Three, § A314. 

An enhancement is provided when the 
conduct involves the exploitation of a minor 
under age twelve to reflect the more serious 
nature of exploiting young children. The 
enhancement is provided as a range to reflect 
concern for particularly youthful victims. The 
Commission recommends an enhancement at 
the maximum of this range for children under 
eight years. Each minor child exploited shall 
be considered a separate offense. 

If the exploitation involves physical or 
psychological injury, refer to Part Y, General 
Provisions. 

Section G222 refers to the distribution of 
materials that visually depict a minor or 
minors engaging in sexually explicit conduct. 
The base offense level is substantially higher 
than that applicable to the distribution of 
obscene materials not involving minors 
($ G231). The severity of the penalty reflects 
Congressional and Commission judgment 
(See preamble to the Child Protection Act of 
1984, Pub. L. No. 98-292) that child 
pornography is a serious crime in which 
minors are exploited. The statutory 
requirement of higher penalties for 
defendants with prior similar convictions is 
covered under Chapter Three, § A314. 

While the statute does not provide a 
distinction between those transporting and 
those receiving the exploitive material, the 
more serious offense rests with the purveyor. 
Therefore, an enhancement is provided for 
the defendant responsible for transporting the 
material. 





ty \ eacte , 3 4 g.2.,07 , “7 
Federal Register / Vol..52; No. 25 / Friday, February 6, 1987 / Notices 


The serious nature of this offense is 
reflected in the enhancement for the 
distribution of material.depicting minors 
under age twelve. The amount of 
enhancement reflects the time specified by 
the parole guidelines. The enhancement for a 
retail value in excess of $25,000 provides 
significant punishment for defendants 
involved in large scale operations. 


3. Obscenity 


18 U.S.C. § 552 

18 U.S.C. §§ 1461-1465 

Also See Statutory Index 

§ G231. Importing, Mailing, or 
Transporting Obscene Matter. The base 
offense level is 6. 

(a) Specific Offense Characteristics. 

(1) If the offense involved distribution 
for pecuniary gain, increase by 1 to 6 
levels, depending upon the amount and 
value of the obscene material involved. 

(2) If the defendant used his office as 
agent, employee, or officer of the United 
States in the commission of the offense, 
increase by 6 levels. 

§ G232. Broadcasting Obscene 
Language. The base offense level is 4. 

(a) Specific Offense Characteristic. 

(1) If the offense was committed using, 
or on a communications frequency used 
by, a commercial broadcasting station, 
increase by 2 levels. 


COMMENTARY 


Section G231 applies to offenses involving 
the mailing, importation, and interstate 
transportation for sale or distribution of 
obscene materials. The base offense level 
reflects the time specified by the parole 
guidelines, and a judgment that these 
offenses pose-a threat to accepted moral 
standards and values, and often provide 
economic support for organized crime. With 
the exception of broadcasting obscene 
language, all the above provisions carry a 
maximum penalty of five years. Defendants 
with prior convictions for similar offenses 
receive higher penalties through the criminal 
history adjustments in Chapter Three. The 
statute (18 U.S.C. § 1462) allows for twice the 
maximum penalty when prior similar 
convictions exist. Chapter Three, § A313, 
provides guidance for enhancing repeated 
violations of this offense. 

When the obscenity distribution offense is 
part of a for-profit enterprise, the penalty is 
enhanced according to the scope of the 
criminal scheme. This enhancement reflects 
statutory recognition of a more serious 
offense when transportation is for 
commercial use. 18 U.S.C. § 1465. 

A statutory enhancement is provided 
where the defendant is a federal employee 
acting as an agent of the United States 
government who contributes to the 
distribution of obscene material. 18 U.S.C. 

§ 552. 

Section G232, radio broadcasting of 
obscene language, 18 U.S.C. § 1464, is 
generally considered a less serious offense 
than the distribution of obscene printed 
matter, which has greater permanence and 
typically involves an organized business 


enterprise. The base offense level reflects the 
time specified by the parole guidelines. H the 
obscene or profane broadcast occurred over 
a commercial radio station, as opposed to a 
citizens’ band or other limited transmission, 
the penalty increases to reflect the generally 
wider audience affected by the broadcast and 
its commercial nature. 


Part H—Offenses Involving Individual 
Rights 
1. Civil Rights 


18 U.S.C. §§ 241-242 

18 U.S.C. §§ 245-246 

42 U.S.C. § 3631 

Also See Statutory Index 

§ H211. Interfering with Civil Rights. 
The base offense level is 10. 

(a) Specific Offense Characteristics. 

(1) If the defendant conspired to 
injure, oppress, threaten, or intimidate 
any citizen in the free exercise or 
enjoyment of any civil right, increase by 
10 levels. 

(2) If the defendant and at least one 
other person went in disguise on the 
highway or on the premises of another 
with intent to prevent or hinder the 
exercise of any civil right, increase by 10 
levels. 


COMMENTARY 


This section refers to violations of civil 
rights or privileges secured under the 
Constitution or laws of the United States 
proscribed by 18 U.S.C. §§ 241, 242, 245, and 
246, and 42 U.S.C. § 3631. A violation of these 
provisions may involve death, injury, or 
unlawful restraint. Reference should be made 
to Part Y, General Provisions, in those cases. 
If the defendant played a leadership role in a 
civil rights conspiracy or was a public official 
or law enforcement officer who used his 
position to facilitate the offense, refer to Part 
Z, Role in the Offense. 

The base offense level applies to violations 
of civil rights under color of state law, 18 
U.S.C. § 241. These offenses carry a statutory 
maximum term of imprisonment of only one 
year, unless death results when a sentence of 
life imprisonment is provided. An offense 
level near the statutory maximum is provided 
for non-death cases because of the 
compelling public interest in deterring and 
adequately punishing civil rights violators. A 
defendant who was a law enforcement or 
public official should be sentenced at the 
maximum end of the guideline range. The 
statutory maximum sentence for conspiracy 
to violate civil rights is ten years. 

The specific offense characteristics are 
based on statutory language and reflect 
Congressional intent to punish more seriously 
those civil rights violators who act in concert 
with others or who wear a disguise to 
terrorize others. If both factors are present in 
the offense, the guidelines provide for a 
sentencing range of ninety-seven to 121 
months. Average time served under 
presumptive parole guidelines is based on the 
level of the assault involved in the offense, or 
provide for zero to six months custody for 
civil rights offenses that do not result in 
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assaults, In cases where death results, 
presumptive parole guidelines provide for not 
less than 100 months imprisonment. The 
number of cases available for these offenses 
in the Commission's data is insufficient to 
provide reliable estimates. The seriousness of 
these offenses, and the need to foster justice 
and fairness in the community, compel 
sentences that are generally higher than 
those imposed in the past. 


2. Political Rights 


2U.S.C. § 4379(d) 

18 U.S.C. §§ 241-242 

18 U.S.C. § 245(b)(1), (A) 

18 U.S.C. §§ 592-607 

18 U.S.C. § 1341 

18 U.S.C, § 1343 

42 U.S.C. §§ 1973i(c),(d).(e) 

Also See Statutory Index 

§ H221. Obstructing an Election or 
Registration. The base offense level is 
determined as follows: 

(1) If the obstruction occurred by use 
of force or threat of force against 
persons or property, the base offense 
level is 17. 

(2) If the obstruction occurred by 
forgery, fraud, theft, or deceit, the base 
offense level is 12; if the obstruction 
involved multiple occurrences, the base 
offense level is 13. 

(3) If the obstruction occurred by 
offering, giving, or agreeing to give 
anything of value to another person, or a 
member of that person's immediate 
family, for or because of that person’s 
voting, refraining from voting, voting for 
or.against a particular candidate, or for 
registering to vote, the base offense 
level is 12; if the obstruction involved 
multiple occurrences, the base offense 
level is 13. 

(4) If the defendant (a) solicited, 
demanded, accepted, or agreed to 
accept anything of value for voting, to 
refrain from voting, to vote for or against 
a particular candidate, or to register to 
vote, (b) gave false information to 
establish eligibility to vote, or (c) voted 
more than once in a federal election, the 
base offense level is 6. 

§ H222. Interfering with a Federal 
Benefit for a Political Purpose. The base 
offense level is 6. 

§ H223, Misusing Authority Over 
Personnel for a Political Purpose. The 
base offense level is 6; if the offense 
involved multiple occurrences, the base 
offense level is 8. 

(a) Specific Offense Characteristic. 
(1) If the conduct adversely affected 
an individual's employment, increase by 

2 levels. 

§ H224. Unlawfully Soliciting a 
Political Contribution or Making an 
Unlawful Political Contribution as a 
Federal Public Servant, or Soliciting or 
Receiving a Political Contribution in a 





Federal Building. The base offense level 
is 6. 

§ H225. Making, Receiving, or Failing 
to Report an Excess or Otherwise 
Unlawful Campaign Contribution or 
Expenditure. The base offense level is 6. 

§ H226. Polling Armed Forces. The 
base offense level is 6. 

§ H227. Promise of Appointment, 
Employment, or Other Benefit for 
Political Activity. The base offense level 
is 6. 

§ H228. Deprivation of Employment or 
Other Benefit for Political Contribution. 
The base offense level is 6. 

§ H229. Solicitation From, or 
Disclosure of Names of, Persons on 
Relief. The base offense level is 6. 


COMMENTARY 


Sections H221-H229 apply to violations of 
political rights. Section H221 refers to 
conduct proscribed by 2 U.S.C. § 437g{d), 18 
U.S.C. §§ 241, 242, 245(b)(1)(A}, 592, 593, 594, 
and 597, and 42 U.S.C. §§ 1973i{c), (d), (e). 
Aggravating factors are provided for 
obstructing an election: by force, by 


deceptive or dishonest conduct, or by bribery. 


If the use of force results in personal injury or 
property damage, or if the scheme to obstruct 
an election or registration involves corrupting 
a public official, the sentence should be 
enhanced in accordance with the general 
provisions. A defendant who directs others to 
engage in criminal conduct may have a 
sentence enhanced by reference to the 
provisions in Part Z, Role in the Offense. 

Current practice under presumptive parole 
guidelines provide for twenty-four to thirty- 
six months imprisonment if obstructing an 
election or registration was caused by force 
or threat of force, and twelve to eighteen 
months in custody otherwise. There are no 
parole guidelines for the offenses covered by 
§§ H222 through H229 since they are 
misdemeanors. 

Section H222 refers to conduct proscribed 
by 18 U.S.C. $§ 595 and 598. 

Section H223 refers to conduct proscribed 
by 18 U.S.C. § 606. The base offense level is 
aggravated in a case where the misuse of 
personnel involves an actual loss of 
employment, compensation, or position. A 
promise of promotion, actual promotion, or 
threat of adverse action is treated less 
severely. 

Section H224 covers conduct proscribed by 
18 U.S.C. §§ 602, 603, and 607. These statutes 
are primarily intended to protect federal civil 
servants from on-the-job political pressures. 

Section H225 pertains to conduct 
proscribed by 2 U.S.C. § 437g{d), i.e., 
regulatory offenses under the Federal 
Election Campaign Act. 

Section H226 refers to conduct proscribed 
by 18 U.S.C. § 596, protecting the right to vote 
by secret ballot among members of the 
Armed Forces. 

Section H227 refers to conduct proscribed 
by 18 U.S.C. §§ 599 and 600, prohibiting the 
“buying” of votes or political support through 
promises of future federal employment, 
appointment, or other federal benefit. 

Section H228 refers to conduct proscribed 
by 18 U.S.C. § 601. This guideline applies to 


the deprivation of, or threat to deprive, 
federal employment or other federal benefits 
in order to gain a political contribution. 

Section H229 refers to conduct proscribed 
by 18 U.S.C. §§ 604 and 605. The purpose of 
these statutes is to protect recipients of 
federal unemployment, welfare, and similar 
benefits from the solicitation of political 
contributions. 


3. Privacy and Eavesdropping 


18 U.S.C. § 1702 

18 U.S.C. § 1905 

18 U.S.C. §§ 2511-2512 

21 U.S.C. § 842(a)(8) 

47 U.S.C. § 605 

§ H231. Eavesdropping. The base 
offense level is 6. 

(a) Specific Offense Characteristics 

(1) If the offense involved the 
interception or disclosure of wire, oral, 
or electronic communications, increase 
by 6 levels. 

(2) If the purpose of the conduct was 
to facilitate another offense, increase by 
6 levels. 

(3) If the purpose of the conduct was 
direct or indirect commercial advantage 
or gain, and is not covered by (1) or (2) 
above, increase by 6 levels. 

§ H232. Manufacturing or Trafficking 
in an Eavesdropping Device. The base 
offense level is 9. 

§ H233. Possessing an Eavesdropping 
Device. The base offense level is 6. 


COMMENTARY 


Section H231 refers to conduct proscribed 
by 47 U.S.C. § 605, and the Electronic 
Communications Privacy Act of 1986, which 
amends 18 U.S.C. § 2511 and various sections 
of Title 18 dealing with unlawful interception 
and disclosure of communications. These 
statutes proscribe the interception and 
divulging of wire, oral, radio, and electronic 
communications. The interception of radio 
communications in violation of 47 U.S.C. 

§ 605, carries a maximum term of 
imprisonment of one year for the first 
conviction and a maximum term of 
imprisonment of two years for any 
subsequent conviction. The new law provides 
for a maximum term of imprisonment of five 
years for violations involving most types of 
communication. If the offense involved a 
radio communication that was not scrambled 
or encrypted, and was a first offense not 
committed for a wrongful purpose or for 
commercial gain, the statutory maximum is 
one year imprisonment. If the conduct was 
intended to facilitate the commission of 
another offense, the base offense level is 
increased. Similarly, the base offense level is 
increased if the purpose of the conduct is 
commercial or economic gain. Current 
practice under presumptive parole guidelines 
provides for zero to six months imprisonment 
for these offenses, unless there was a more 
serious underlying offense. 

Section H232 applies to conduct proscribed 
by 18 U.S.C. § 2512 covering commercial 
dealings in illegal eavesdropping devices. 
The current practice under presumptive 
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parole guidelines is zero to ten months in 
custody. 

Section H233-applies to possession of 
eavesdropping devices in violation of 18 
U.S.C. § 2512(1)}(b). Since it is the least 
serious of these offenses, it is assigned a 
lower offense level. The current practice 
under presumptive parole guidelines is zero 
to six months. 


§ H234. Obstructing Correspondence. 
The base offense level is 6. 


(a) Specific Offense Characteristic. 

(1) If the obstruction involved multiple 
occurrences, increase by 4 to 6 levels, 
depending upon the number of 
occurrences, 

§ H235. Revealing Private Information 
Submitted for a Government Purpose. 
The base offense level is 6. 

(a) Specific Offense Characteristics 

(1) If the offense involved multiple 
occurrences, increase by 8 levels. 

(2) If the offense was committed for 
political or economic gain or for the 
purpose of obstructing a governmental 
function, increase by 6 levels. 


COMMENTARY 


Sections. H234 and H235 apply to other 
statutes designed to protect the privacy of 
communications. 

Section H234 pertains to the unlawful 
intercepting of correspondence, conduct 
proscribed by 18 U.S.C. § 1702. While this 
conduct often involves theft from the mails, it 
is not necessary that theft be involved. 
Opening, destroying, and misrouting of 
another's mail are also covered by the 
statute. 

Section H235 refers to conduct proscribed 
by numerous statutes, including: 7 U.S.C. 

§§ 472, 608{d), 2105, 2157, 2276, 2619, 2623, 
2706(c), 2904, 3204, 4307, 4504(k), 4534(c), 
4810{c), 4908(c); 13 U.S.C. § 214; 18 U.S.C. 

§§ 1902, 1904-1908; 21 U.S.C. 842(a)(8); 26 
U.S.C. § 7213{a)(1); and 42 U.S.C. §§ 2000g-2 
and 2181. 

Section H235 addresses a sensitive area. 
Valuable information, including trade secrets, 
marketing information, and crop reports, is 
provided to the government under various 
regulatory provisions with an understanding 
that the information will be kept confidential. 
Certain government regulatory functions 
depend upon the availability of this 
information. In order to protect the flow of 
information, it is necessary to punish and 
deter unlawful disclosures. 


4. Peonage, Involuntary Servitude, and 
Slave Trade 


18 U.S.C. § 1581-1588 

Also See Statutory Index 

§ H241. Peonage. The base offense 
level is 15. 

§ H242. Enticement or Sale into 
Involuntary Servitude. The base offense 
level is 15. 

§ H243. Slave Trade. The base offense 
level is 15. 
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COMMENTARY 


Section H241 applies to conduct proscribed 
by 18 U.S.C. § 1581(a). The statute prohibits 
peonage, holding a person in involuntary 
servitude, or any activity contrary to the 
Thirteenth Amendment of the United States 
Constitution. 


Section H242 applies to conduct proscribed ° 


by 18 U.S.C. §§ 1583 and 1584, statutes 
prohibiting the enticement, kidnapping, or 
sale of a person into involuntary servitude. 

Section H243 covers conduct prohibited by 
18 U.S.C. §§ 1582-1588, relating to seizing, 
detaining, transporting, or procuring of 
slaves. The base-offense levels are 
sufficiently high to assure that a term of 
imprisonment will ordinarily be imposed for 
these offenses. This punishment is 
appropriate for purposes of both just 
punishment and deterrence. 


Part J—Offenses Involving the 
Administration of Justice 


18 U.S.C. §§ 401-402 

18 U.S.C. §§ 912-913 

18 U.S.C. §§ 1503-1513 

18 U.S.C. § 1581(a) 

18 U.S.C. §§ 1621-1623 

18 U.S.C. §§ 3146-3147 

§J211. Contempt. If the defendant was 
adjudged guilty of contempt, the court 
shall impose a sentence based on stated 
reasons and the purposes of sentencing 
set forth in 18 U.S.C. § 3553(a)(2). 

§ J212. Obstruction of Justice. If the 
defendant obstructed or attempted to 
obstruct the administration of justice, 
the base offense level is 13 to 18, 
depending upon the nature and 
circumstances of the offense, and its 
effect on the administration of justice. 

§J213. Perjury. If the defendant 
committed or suborned perjury, the base 
offense level is 13 to 18, depending upon 
the nature of the proceedings, and the 
circumstances under which the false 
testimony was given or suborned, and 
its effect on the administration of 
justice. 

§ 214. Impersonation. If the defendant 
falsely represented himself as a federal 
officer, agent or employee, the base 
offense level is 10 to 12, depending upon 
the nature and circumstances of the 
offense. 

§J215. Failure to Appear by Material 
Witness. The base offense level is 6 to 
10, depending upon the nature and 
circumstances of the offense. 

§J216. Failure to Appear by 
Defendant. If the defendant failed to 
appear in court as required by the 
conditions of his release, or if he failed 
to surrender for service of sentence, the 
base offense level is 6 to 15, depending 
upon the grading of the offense for 
which he was on release. See 18 U.S.C. 
§ 3146(b). 

§J217. Commission of Offense While 
on Release. If the offense was a felony, 


increase the base offense level by 17 to 
24 levels; if the offense was a 
misdemeanor, increase the base offense 
level by 3 to 6. 18 U.S.C. § 3147. 

§J218. Bribery of Witness, Conspiracy, 
Attempt, and Solicitation. If the offense 
involved a gratuity for testimony or for 
refusing to testify, the base offense level 
is 10 to 15, depending upon the nature of 
the proceedings and the circumstances 
of the offense. 18 U.S.C. § 201(f). 

(a) Specific Offense Characteristic 

(1) If the offense involved a bribe for 
the purpose of influencing the testimony 
of a witness or to influence a witness to 
absent himself from a proceeding, 
increase by 1 to 8 levels, depending 
upon the nature of the proceeding and 
the effect the offense had upon the 
administration of justice. 18 U.S.C. 

§ 201(d). 


COMMENTARY 


Misconduct constituting contempt under 18 
U.S.C. §§ 401 and 402 varies significantly. 
The nature of the contemptuous conduct, the 
circumstances under which the contempt was 
committed, the effect the misconduct had on © 
the administration of justice, and the need to 
vindicate the authority of the court are 
context specific variables. Because the 
seriousness of a contempt violation can only 
be determined within the context of the often 
unique circumstances of the offense, the 
Commission leaves punishment to the 
discretion of the sentencing judge to be 
proportional to similar offenses. Explicit 
factual findings must be made if the contempt 
occurred in the presence of the court and is 
summarily punished. Rule 42(a), Federal 
Rules of Criminal Procedure. 

The Commission has no data regarding 
sentences for contempt. Punishment by fine 
or imprisonment for criminal contempt is 
statutorily unlimited and is addressed to the 
sound discretion of the court. While the 
Commission finds that continued latitude 
must be afforded in the determination of an 
appropriate proportional sentence for 
criminal contempt, the court must state 
reasons based on the nature of the conduct, 
its effect on the administration of justice, and 
the need for the court to vindicate its 
authority, considered in light of the statutory 
purposes of sentencing. 

Section J212 addresses offenses involving 
obstruction of justice, generally prosecuted 
under 18 U.S.C. §§ 1503-1513. This guideline 
only applies to independent prosecutions and 
convictions for obstruction offenses. 
However, conduct constituting obstruction in 
connection with the investigation or 
prosecution of another offense may be a 
relevant sentencing consideration as post- 
offense conduct. See Chapter Three, Part B, 
Post-Offense Conduct. 

Numerous offenses of varying seriousness 
may constitute obstruction of justice: using 
threats or force to intimidate or influence a 
juror or federal officer (five year statutory 
maximum); obstructing a civil or 
administrative proceeding (five year 
maximum); stealing or altering court records 
(five year maximum); unlawfully intercepting 
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grand jury deliberations (one year maximum); 
obstructing a criminal investigation (five year 
maximum); obstructing a state or local 
investigation of illegal gambling (five year 
maximum); using intimidation or force to 
influence testimony, alter evidence, evade 
legal process, or obstruct the communication 
of a judge or law enforcement officer (ten 
year maximum); or causing a witness bodily 
injury or property damage in retaliation for 
providing testimony, information or evidence 
in a federal proceeding (ten year maximum). 
The conduct that gives rise to the violation 
may therefore range from a mere threat to an 
act of extreme violence. The offense levels 
provided in § J212 approximate current 
practices. 

Section J212 therefore provides flexibility 
in the determination of punishment, based 
upon the nature and circumstances of the 
offense and its effect on the administration of 
justice. However, because even a threat will 
also cause some interference with the judicial 
process, the base offense level is substantial. 
In selecting the appropriate offense level, the 
court shall identify the factors considered 
and state reasons for its decision to apply a 
specific offense level. Reference should be 
made to the Part Y, General Provisions, if a 
weapon was used or physical or 
psychological injury or property damage 
resulted from the commission of the offense. 

Section J213 applies to perjury and 
subordination of perjury, generally 
prosecuted under 18 U.S.C. §§ 1621-1623. 
Under both provisions, the maximum 
statutory punishment is five years. This 
guideline only applies to independent 
prosecutions for perjury. Perjury and 
suborning perjury may be considered as an 
aggravating factor in sentencing for other 
offenses. See Chapter Three, Part B, Post- 
Offense Conduct. The guidelines provide a 
higher penalty for perjury than the current 
practice estimate of ten months 
imprisonment. The Commission finds that 
perjury should be treated as seriously as 
obstruction of justice. 

In evaluating the appropriate offense level 
for a perjury offense, it is important to 
consider the nature of the proceedings and 
the attendant effect the offense had on the 
administration of justice. For example, if a 
defendant falsely testified against another 
during a grand jury proceeding and the victim 
of the perjury was consequently indicted, the 
maximum offense level may be appropriate. 
Similarly, if a defendant provided false alibi 
testimony in a criminal trial and an acquittal 
resulted, the maximum offense level may be 
appropriate. In both examples, the damage to 
the administration of justice would be 
irreparable. However, in any case of perjury 
a substantial minimum punishment is 
provided to reflect the resulting interference 
with an essential aspect of a judicial 
function. 

Section J214 applies to violations of 18 
U.S.C. § 912, impersonation of a federal 
officer, agent, or employee, and 18 U.S.C. 

§ 913, engaging in such an impersonation in 
order to unlawfully conduct a search or 
arrest. The statutory maximum for both 
offenses is three years. The determination of 
the appropriate offense level depends upon 





the nature and circumstances of the offense. 
If the defendant perpetrated a fraud or 
restricted the liberty of another while posing 
as a law enforcement officer, the sentence 
should be at or near the guideline maximum 
of two years. If an unlawful arrest or search 
was motivated by some other criminal 
purpose, a sentence above the guideline 
range may be warranted under Part Y, 
General Provisions. See § Y229. No current 
practices information is available for these 
offenses. 

Sections J215 and J216 apply to failures to 
appear by material witnesses and defendants 
released pending trial, sentencing, or appeal. 
18 U.S.C. § 3146. The statutory maximum for 
material witnesses failing to appear is one 
year. However, if the failure to appear was 
by a defendant who was released pending 
trial, sentencing, appeal, or surrender for 
service, the statutory maximum for the 
violation increases in relation to the statutory 
maximum punishment for the underlying 
offense. 18 U.S.C. § 3146. A sentence imposed 
for failure to appear runs consecutively to a 
sentence of imprisonment for any other 
offense. 

Section J217 implements a statutory 
sentencing enhancement for any offense 
committed by a defendant while on release. 
18 U.S.C. § 3147. A mandatory minimum of 
two years imprisonment is added to the 
sentence prescribed for the offense if it was a 
felony; a mandatory minimum of ninety days 
imprisonment is added if the offense was a 
misdemeanor. If a sentence is enhanced 
under § J217, the adjustment for offenses 
committed by defendants in custody in 
Chapter Three, § A311(d), shall not apply. 

Section J218 applies to gratuities offered, 
paid, demanded, or accepted by witnesses in 
federal proceedings. 18 U.S.C. § 201(f). 
Section J218(a)(1) addresses the more serious 
witness bribery provision of 18 U.S.C. 

§ 201(d). The offense levels correspond to 
those for bribing federal officials and 
approximate current practice estimates. 


Part K—Offenses Involving Public Order 
and Safety 


1. Explosives and Arson 


18 U.S.C. §§ 32-33 

18 U.S.C. § 81 

18 U.S.C. § 842 

18 U.S.C. § 844 

18 U.S.C. § 1153 

18 U.S.C. § 1855 

18 U.S.C. § 2275 

26 U.S.C. § 5685 

49 U.S.C. § 1472(1) 

§ K211. Failure to Report Theft of 
Explosives. The base offense level is 6. 

§ K212. Improper Storage of 
Explosives. The base offense level is 6. 

§ K213. Unlawfully Trafficking In, 
Receiving, or Transporting Explosives. 
The base offense level is 12. 

(a) Specific Offense Characteristic. 

(1) If the defendant was a person 
prohibited by federal, state, or local law 
from possessing explosives, increase by 
2 levels. 


§ K214. Property Destruction by Arson 
or Explosives. The base offense level is 
determined as follows: 

_(1) If the defendant's conduct was 
intended to result in death or serious 
bodily injury, the base offense level is 24 
to 27, depending upon the result 
intended. 

(2) If the defendant used an explosive 
or destructive device to commit the 
offense, the base offense level is 24. 

(3) If the conduct involved any place 
where persons were present or were 
likely to be present, the base offense 
level is 12 to 15, depending upon the 
danger actually presented. 

(4) Otherwise, the base offense level 
is 8. 

§ K215. Unlawfully Possessing an 
Explosive in a Government Building. 
The base offense level is 10. 

§ K216. Dangerous Weapons and 
Materials Aboard an Aircraft. The base 
offense level is 12. 

(a) Specific Offense Characteristics 

(1) If the defendant acted with intent 
to commit another crime, increase by 12 
levels. 

(2) If the defendant was a person 
prohibited by federal, state, or local law 
from possessing the item, increase by 2 
levels. 

(3) If the defendant acted as a result 
of simple negligence, decrease by 3 
levels. 

§ K217. Shipping, Transporting, or 
Receiving Explosives with Felonious 
Intent or Knowledge. The base offense 
level is 18. 

§ K218. Using or Carrying Explosives 
in Certain Crimes. The base offense 
level is 18. 


COMMENTARY 


Sections K211 and K212 refer to conduct 
proscribed by 18 U.S.C. §§ 842 (k) and (j), 
respectively. The conduct covered is 
generally a regulatory violation, punishable 
by a maximum term of one year 
imprisonment. A review of current sentencing 
practices under 18 U.S.C. § 842(j) indicates 
that the majority of defendants receive 
probation. If the defendant was prohibited by 
federal, state, or local law from possessing 
explosives or if the explosives were stolen, 
the sentence imposed shall be at or near the 
statutory maximum. 

Section K213 refers to various forms of 
conduct proscribed by 18 U.S.C. § 842, 
ranging from violations of a regulatory nature 
pertaining to licensees or persons otherwise 
lawfully involved in explosives commerce, to 
more serious violations that involve 
substantial danger to public safety. A review 
of current sentencing practices indicates that 
the majority of prosecutions are under 18 
U.S.C. § 842{a) and 18 U.S.C. § 842{(h) and 
that sentences imposed under these 
subsections are comparable. The base 
offense level includes the average for 
convictions under both subsections. The 
notable exception would appear to be cases 
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involving prohibited persons, usually 
convicted felons, under 18 US.C. § 842{i). 


average sentence for these defendants is 
substantial. 

Section K214 refers to property destruction 
by fire or explosives under 18 U.S.C. §§ 32 
and 33, 18 U.S.C. § 61, 18 U.S.C. § 844 (f) and 
(i), 18 US.C. §§ 1153, 1855, and 2275. Arson 
where death or serious bodily injury is 
intended, or involving any place where 
persons are present, or likely to be present, 
will result in a base offense level that 
corresponds to current practices under the 
presumptive parole guidelines. Current 
practices data indicate that arson sentences 
are significantly higher in cases where a 
destructive device or explosive is used. The 
base offense level corresponds to the average 
sentence imposed under current practices 
where the value of the resulting property 
damage was approximately $100,000. Review 
of arson presentence investigation reports 
indicates that many arson cases involve 
“malicious mischief.” Many of these 
defendants receive probationary sentences. 
Those sentenced to a period of incarceration 
receive sentences between two and three 
years. The base offense level for § K214(4) 
approximates the average sentence for those 
currently sentenced to prison. 

Sections K214 (1), (2), and (3) are not 
mutually exclusive. If a defendant plants a 
bomb in a residence with the intent to kill or 
seriously injure, he should be sentenced 
based on the most serious aspect of the 
conduct. If injury or property loss results, 
refer to Part Y, General Provisions. 

Section K215 refers to. conduct proscribed 
by 18 U.S.C. § 844(g). Possession of 
explosives in a government building poses a 
substantial danger to public safety and to the 
effective and orderly administration of 
government. The low base offense level 
reflects the statutory maximum prison term of 
one year. If the defendant was prohibited by 
federal, state, or local law from possessing 
explosives or if the explosives were stolen, a 
sentence at or near the statutory maximum 
shall be imposed. This consideration reflects 
public comment and assures that offenses 
posing a greater threat of danger receive a 
sentence at or near the statutory maximum. 
Possession of any armed explosive should 
result in the maximum sentence allowed by 
law. 

Section K216 refers to additional conduct 
proscribed by 16 U.S.C. § 32 and by 49 U.S.C. 
§ 1472(1). Carrying or placing the dangerous 
items aboard an aircraft constitutes a 
substantial danger to public safety and 
commerce. Enhancements for intent to 
commit another offense and for any 
prohibition from possessing explosives reflect 
statutory concerns. The reduction in penalty 
for simple negligence reflects a statutory 
consideration. Possession of any armed 
explosive should result in the maximum 
sentence allowed by law. 

Sections K217 and K218 refer to conduct 
proscribed by 18 U.S.C. § 844({d) and 844(h), 
and 26 U.S.C. § 5685. The base offense level 
is consistent with time specified under the 
parole guidelines and reflects the added 
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seriousness of the offense if explosives were 
used. 


2. Firearms 


18 U.S, § 922 

18 U.S.C. App. Hi § 1202 

26 U.S.C. § 5861 

Introduction. This section addresses 
only the most y prosecuted 
firearms offenses. With respect to other 
firearms offenses, an analogous 
guideline will be applied or, if an 
analogous guideline is not apparent, a 
sentence reflecting the statutory 
purposes of sentencing shall be 
imposed. 

§ K221. Receipt, Possession, or 
Transportation of Firearms and Other 
Weapons by Prohibited Persons. The 
base offense level is 9. 

(a) Specific Offense Characteristics 

(1) If the firearm was stolen, increase 
by 2 levels. 

(2) If the defendant intended to use 
the firearm solely for legitimate sporting 
purposes, decrease by 2 to 5 levels, 
depending upon the circumstances of 
possession, the defendant's criminal 
history, and the extent to which 
possession violated local law. 

§ K222. Receipt, Possession, or 
Manufacture of Firearms or Other 
Weapons in Violation of National 
Firearms Act. The base offense level is 
17. 

(a) Specific Offense Characteristics 

(1) If the firearm was stolen, increase 
by 2 levels. 

(2) If the firearm was a silencer or 
assassination kit, increase by 3 levels. 

(3) If the defendant received, 
possessed, or manufactured the firearm 
solely for purposes of legitimate sport or 
collection, decrease by 6 to 9 levels, 
depending upon the circumstances of 
possession and the defendant's criminal 
history. 

§ K223. Unlicensed Dealing in 
Firearms. The base offense level is 9, 
except under 26 U.S.C. § 5861, the base 
offense level is 17. 

(a) Specific Offense Characteristics 

(1) If the defendant dealt in more than 
one firearm, increase by 1 to 6 levels, 
depending upon the quantity of firearms 
involved. 

(2) If the defendant dealt in one or 
more stolen firearms, increase by 2 to7 
levels, depending upon the ere 
stolen. 

(3) If the defendant had reason to 
know that any of the firearms were 
likely to be used in criminal activity, 
increase by 3 to 6 levels, depending 
upon the nature and seriousness of the 
criminal activity and the extent of the 
defendant's knowledge as to the 
intended use of the firearms. 


(4) if the defendant knew that the 
weapons were being obtained by 
prohibited persons, increase by 1 to 4 
levels, depending upon the reasons the 
person was prohibited from possessing 
weapons. 

§ K224. Use of Firearms or Armor- 
Piercing Ammunition During or in 
Relation to Certain Crimes. If the 
defendant, whether or not convicted of 
another crime, was convicted under 18 
U.S.C. $ 924{c) or § 929{a), the penalties 
are those required by statute. 


COMMENTARY 


Section K221 applies to violations of 18 
U.S.C. §§ 922(g) and 922{(h), which prohibit 
receipt or possession of firearms by certain 
persons and, 18 U.S.C. § 922(a)(6) for false 
statements concerning disqualification of the 
defendant from possessing a firearm. The 
statutory maximum sentence for violation of 
these sections is five years imprisonment. 
This guideline also applies to violations of 18 
U.S.C. App. Il § 1202, which prohibits similar 
conduct but ordinarily carries a maximum 
sentence of two years imprisonment. If, 
however, the defendant has “three previous 
convictions ... for burglary or robbery, or 
both,” § 1201 requires a term of imprisonment 
of at least fifteen years. In these cases, the 
statute supersedes the guideline. 

Section K221 is intended to produce 
sentences that, on average, reflect current 
sentencing practices. There is, however, 
considerable sentencing variation. Based 
upon sentencing data and presentence 
investigation reports, as well as comment by 
probation officers, this variation may be 
attributable to the variety of circumstances 
under which these offenses occur. Apart from 
the nature of the defendant's criminal history, 
his intended use of the firearm is probably 
the most important factor. 

Statistics show that sentences average two 
to three months lower if the firearm involved 
is a rifle or shotgun. This may reflect the fact 
that these weapons tend to be more suitable 
than others for recreational activities. 
However, some rifles or shotguns may be 
possessed for criminal purposes, while some 
handguns may be suitable primarily for 
recreation. Therefore, the guideline is not 
based upon the type of firearm. Lawful use, 
as determined by the surrounding 
circumstances, is a mitigating factor. These 
circumstances include, among others, the 
number and type of firearms and ammunition, 
the location and circumstances of possession, 
the defendant's criminal history, and the 
extent to which possession is limited by local 
law. 

Available data are not sufficient to 
determine the effect a stolen firearm has on 
the average sentence. However, reviews of 
actual cases suggest that this is a factor that 
tends to result in more severe sentences. 
Independent studies show that stolen 
firearms are used disproportionately in the 
commission of crimes. The guideline specifies 
that the offense level be increased by two 
when the firearm is stolen. If the defendant in 
fact stole the firearm, a sentence above the 
otherwise applicable guideline range may be 
warranted. The court should also consider 
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increasing the offense level when the firearm 
involved is a machine gun, sawed-off rifle or 
shotgun, silencer or destructive device, or has 
an altered or obliterated serial number. 
Ordinarily, however, these offenses are 
prosecuted under 26 U.S.C. § 5861, carrying a 
maximum term of imprisonment of ten years. 

The general provisions enable the court to 
increase the offense level when there is 
evidence that the defendant intended or used 
the firearm to commit another crime. See 
§ Y216. 

Section K222 applies to violations of 
subdivisions (b) through (1) of 26 U.S.C. 

§ 5861, that prohibit the unlicensed receipt, 
possession, or manufacture of certain 
firearms, such as machine guns, silencers, 
sawed-off rifles and shotguns, and 
destructive devices. The offense is a felony 
with a maximum prison sentence of ten 
years. For violations of 26 U.S.C. § 5861(a), 
refer to § K223. 

As with § K221, there is considerable 
variation in the sentences currently given for 
this offense. The most important 
consideration is the defendant's intended use 
of the firearm. 

Section K223 applies to violations of 18 
U.S.C. § 922{a)(1). This statute has a 
maximum penalty of five years imprisonment. 
Considerable variation in sentencing for 
these offenses currently exists. Current 
practice studies by the Commission identify 
the specific offense characteristics as likely 
sources of that variation. While these factors 
relate to the harm against which the statute is 
intended to protect, their significance cannot 
be readily quantified. Accordingly, the 
guideline employs flexible ranges to adjust 
for them. 

Sections K223 (a)(1) and (a)(2) are mutually 
exclusive. 

Section K223(a)(3) should result in the 
highest sentences for persons who provide 
firearms to others who commit serious 
crimes. (If the purpose of the sale was to 
further the commission of another crime, the 
general provisions permit imposition of a 
more severe sentence.) This factor also 
should result in higher sentences for sales to 
felons or across state lines. 

Section K224 refers to conduct proscribed 
by 18 U.S.C. § 924{c) or § 929(a). Convictions 
pursuant to other statutes for crimes where 
firearms are possessed or used should be 
addressed by reference to the General 
Provisions section of the guidelines. If the 
defendant was convicted under 18 U.S.C. 

§ 924(c) or § 929{a), the penalties are 
mandatory and shall be imposed pursuant to 
the statute. 


3. Transportation of Hazardous 
Materials 


46 U.S.C. § 3718 

49 U.S.C. § 1472{h)(2) 

49 U.S.C. § 1809(b) 

49 U.S.C. § 2007 

§ K231. Unlawfully Transporting 
Hazardous Material Aboard an Aircraft. 
The base offense level is 7 to 15, 
depending upon the danger posed by the 
material. 

(a) Specific Offense Characteristic 
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(1) If the defendant acted with intent 
to commit another crime, increase by 5 
levels. 

§ K232. Unlawfully Transporting 
Hazardous Material in Commerce. The 
base offense level is 7 to 15, depending 
upon the danger posed by the material. 

(a) Specific Offense Characteristic 

(1) If the defendant acted with intent 
to commit another crime, increase by 5 
levels. 

§ K233. Unlawful Carriage of 
Dangerous Cargoes by Vessel. The base 
offense level is 6 to 10, depending upon 
the danger to the public presented by 
the violation. 

§ K234. Violations of Liquid Pipeline 
Safety Act; Intentional Damage to 
Pipeline Facilities. If the violation 
involved: 

(1) Intentional damage or attempts to 
damage any interstate pipeline facility, 
the base offense level is 15 to 19, 
depending upon the danger to the public 
arising from the violation. 

(2) A failure to comply with the 
requirements of any applicable safety 
standard established by law, or with 
any order of the Secretary of 
Transportation relating thereto, the base 
offense level is 7 to 12, depending upon 
the danger to the public arising from the 
violation. 

(3) A failure to establish and maintain 
a plan of inspection and maintenance as 
required by law, or failure to permit 
access to such information as required 
by law, the base offense level is 6. 


COMMENTARY 


Section K231 refers to conduct proscribed 
by 49 U.S.C. § 1472{h)(2). The conduct 
addressed by this provision is punishable by 
a maximum five years imprisonment. A 
distinction is made between the defendant 
who acts with intent to commit another 
crime, and the defendant who acts recklessly 
or with intent to ignore the safety of others 
but intends no other crime. These offenses 
are not addressed under the parole 
guidelines, nor are current practices data 
sufficient to provide a basis for establishing a 
base offense level. Therefore, a range of 
levels is provided and public comment is 
invited as to the appropriate punishment. 

Section K232 refers to conduct proscribed 
by 49 U.S.C. § 1809(b). The conduct 
addressed by this provision is punishable by 
imprisonment for five years. Sentencing 
distinctions are the same as those under 
§ K231. For reasons stated in the commentary 
above, a range of levels is provided and 
public comment as to the appropriate 
punishment is invited. 

Section K233 refers to conduct proscribed 
by 46 U.S.C. § 3718. Conduct generally 
addressed by this provision is punishable by 
a maximum term of five years imprisonment. 
The base offense levels reflect the regulatory 
nature of offenses dealing with safety 
requirements for vessels transporting 
dangerous cargoes. The statute allows for 


twice the punishment in cases where a 
weapon is used to prevent enforcement 
officials from carrying out official duties, or 
where they are seriously injured or 
threatened with serious injury. In 
circumstances where a weapon is used or 
physical injury results, enhancement is 
provided in Part Y, Generali Provisions. 

Section K234 refers to conduct proscribed 
by 49 U.S.C. § 2007. The conduct addressed 
by this provision ranges from violations that 
are regulatory in nature, carrying a niaximum 
five year imprisonment term, to serious 
damage to an interstate pipeline facility, 
punishable by imprisonment for fifteen years. 
Sentencing distinctions are based upon the 
statute. A range of levels is provided and 
public comment as to the appropriate 
punishment is invited. 


4. Rioting 


18.U.S.C. § 231 

18 U.S.C. § 2101 

Also See Statutory Index 

§ K241. Engaging In, Inciting, or 
Attempting to Incite a Riot. The base 
offense level is 7 to 13, depending upon 
the number of persons involved, the 
danger presented to public safety, and 
the extent of resulting community 
disruption. 


COMMENTARY 


Section K241 refers to conduct proscribed 
by 18 U.S.C. $§ 231 and 2101. The conduct 
addressed by these provisions is punishable 
by a maximum term of five years 
imprisonment. Data limitations preclude an 
estimate of current practices in sentencing, 
and the presumptive parole guidelines do not 
address these offenses. The range of base 
offense levels is intended to reflec the broad 
scope of activities encompassed by 18 U.S.C. 
§§ 231 and 2101. The minimum of the range is 
intended to assure minimal incarceration for 
any active participation. The maximum 
results in a substantial sentence in cases of 
serious disruption. Conduct resulting in 
death, physical injury, or property damage 
should be addressed under Part Y, General 
Provisions. Rioting misconduct that occurs in 
a federal facility for official detention is 
addressed in Part P, Offenses Involving 
Prisons and Correctional Facilities. 


Part L—Offenses Involving Immigration, 
Naturalization, and Passports 


1. Immigration 


8 U.S.C. §§ 1324-1328 

Introduction. The interests protected 
are maintaining the integrity of the 
borders, safeguarding a policy of 
controlled immigration, and excluding 
undesirable aliens. 

§ L211. Smuggling, Transporting or 
Harboring an Unlawful Alien. The base 
offense level is 6. 

(a) Specific Offense Characteristics. 

(1) If the defendant committed the 
offense (a) for commercial advantage or 
private financial gain; (b) with 
knowledge of the alien’s desired entry 
for unlawful purpose or (c) with 
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knowledge that the alien was 
excludable as a dangerous offender, 
increase by 6 levels. 

(2) If the defendant participated in 
bringing illegal aliens into the United 
States for profit on more than one 
occasion, increase by 3 levels. 

(3) If the illegal aliens were 
transported for immoral purposes, 
increase by 6 levels. 


§ L212. Unlawfully Entering or 
Remaining in the United States. The 
base offense level is 6. 


§ L213. Engaging in a Pattern of 
Unlawful Employment of Aliens. The 
base offense level is 6. 


COMMENTARY 


§ L211. This section includes conduct 
proscribed by Section 112 of The Immigration 
and Reform Act of 1986 and 8 U.S.C. §§ 1327, 
1328, 1324(a) (1), (2) and (4). 

This section concerns the most serious 
immigration offenses covered under The 
Immigration Reform Act of 1986. This Act 
establishes a five year maximum term of 
imprisonment for smuggling or harboring 
illegal aliens in the case of a second or 
subsequent offense, an offense committed for 
commercial advantage, or for any offense in 
which the alien is not presented to an 
immigration officer immediately upon arrival. 
In all other cases, the maximum term is one 
year. The base offence level reflects the 
statutory maximum as well as current 
practice estimates. 8 U.S.C. § 1324. 

Defendants who were involved in a general 
criminal conspiracy or business operation 
received longer sentences to reflect statutory 
recognition of the scale of their offense. 
Defendants assisting entry of aliens who 
intend to engage in unlawful activities or who 
are otherwise specifically excludable under 
the immigration laws as dangerous 
subversives, 8 U.S.C. §§ 1182(a) (27), (28), or 
(29), receive greater penalties by statute. 8 
U.S.C. § 1324. 

The enhancement for transporting illegal 
aliens for immoral purposes reflects statutory 
recognition of the seriousness of the offenses. 
8 U.S.C. § 1328. 

The additional enhancement for 
defendants who transport illegal aliens for 
profit reflects current practice estimates that 
suggest multiple recurrent acts, part of an 
ongoing scheme for profit, receive 
significantly higher sentences. 

§ £212. This section includes conduct 
proscribed by 8 U.S.C. §§ 1325 and 1326. 
Repeated instances of deportation with or 
without criminal conviction shall constitute a 
sufficient basis for sentencing at the higher 
base offense level. 

§ £213. This section includes conduct 
proscribed by Section 101 of The Immigration 
Reform and Control Act of 1986. This offense 
is specifically directed at defendants who 
engage in a pattern of unlawful employment 
of aliens. The unlawful employment of an 
alien carries a civil penalty. The low vase 
offense level reflects the statutory maximum 
penalty of six months imprisonment. 
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2. Naturalization and Passports 


18 U.S.C. § 1423-1429 

18 U.S.C. § 1542-1544 

18 U.S.C. § 1546 

§ L221. Trafficking in Evidence of 
Citizenship or Documents Authorizing 
Entry. The base offense level is 6. 

§ L222. Fraudulently Acquiring 
Evidence of Citizenship or Documents 
Authorizing Entry for Own Use. The 
base offense level is 6. 

§ L223. Trafficking in a United States 
Passport. The base offense level is 8. 

§ L224. Fraudulently Acquiring or 
improperly Using a United States 
Passport. The base offense level is 6. 

§ L225. Failure to Surrender Canceled 
Naturalization Certificate. The base 
offense level is 6. 

§ L226. Neglect or Refusal to Answer 
Subpoena. The base offense level is 6. 


COMMENTARY 


$1221. This section includes conduct 
proscribed by 18 U.S.C. $§ 1425-1427, and 
1546, and section 103 of The Immigration 
Reform and Control Act of 1986. The base 
offense level reflects time specified by the 
parole guidelines. 

§ L222. This section includes conduct 
proscribed by 18 U.S.C. §§ 1423, 1424, 1425, 
and 1546. The base offense levels are 
consistent with time specified by the parole 
guidelines. 

§ £223. This section applies to conduct 
proscribed by 18 U.S.C. §§ 1542, 1543, and 
1544. The base offense level is consistent 
with a reduction in the statutory maximum 
under 18 U.S.C. § 1543, and with time 
specified by the parole guidelines. 

§ £224. This section includes conduct 
proscribed by 18 U.S.C. §§ 1543 and 1544. The 
base offense level is consistent with time 
specified by the parole guidelines. 

§ £225. This section applies to conduct 
proscribed by 18 U.S.C. § 1428. The base 
offense level reflects time specified by the 
parole guidelines. 

§ L226. This section includes conduct 
proscribed by 18 U.S.C. § 1429. There are no 
current practice data available to suggest a 
base offense level for this crime. Because of 
the similarity in the offenses, the base offense 
level has been set proportionate to the level 
in § L225, Failure to Surrender Canceled 
Naturalization Certificate. 


Part M—Offenses Involving National 
Defense 


. Treason and Related Offenses 


U.S. Const., Art. Il, § 3 

18 U.S.C. § 757 

18 U.S.C. §§ 2381-2384 

50 U.S.C. § 783 

By their nature, treason and violent 
rebellion threaten the security of the 
United States and the peace and welfare 
of its citizens. The high offense levels 
assigned those crimes reflect the 
government's need to assure its 
continued preservation by punishing 


defendants who threaten its existence 
by violence or-unlawful advocacy, and 
deterring others who may seek to do so 
in the future. 

§ M211. Treason: The base offense 
level is 30. 

(a) Specific Offense Characteristic. 

(1) If the offense significantly 
threatened the national security, 
increase by 3 to 5 levels, depending 
upon the nature and circumstances of 
the offense. 

Misprision of Treason. The 

base offense level is 17. 

(a) Specific Offense Characteristic. 

(1) If the offense significantly 
threatened the national security, 
increase by 1 to 3 levels, depending 
upon the nature and circumstances of 
the offense. 

§ M213. Violent Rebellion or 
Insurrection. The base offense level is 


28. 

(a) Specific Offense Characteristic. 

(1) If the offense involved conspiracy 
to use force to overthrow or destroy the 
government of the United States, 
increase by 6 levels. 

§ M214. Aiding Escape of Prisoner of 
War or Enemy Alien. The base offense 
level is 25. 


COMMENTARY 


Little empirical data exist to assist the 
Commission in assigning appropriate offense 
levels for offenses involving national defense. 
Presumptive parole guidelines specifically 
address only a few of these offenses; the 
limited number of prosecutions in these cases 
gives little guidance for drawing inferences 
regarding current sentencing practices. 

Violations of national defense statutes are 
extremely serious offenses deserving 
significant punishment. In this regard, the 
Commission invites public comment on the 
details of this section, concentrating on two 
major issues: (1) organization (are all 
offenses and specific offense characteristics 
adequately identified), and (2) relative 
weighting of offense seriousness. 

§ M211. This section sets forth the 
punishment for violations of Article Ill, 
section 3 of the United States Constitution 
and 18 U.S.C. § 2381. The statute provides a 
minimum term of imprisonment of five years 
and a maximum sentence of death. 
Defendants convicted of treason are barred 
from holding any United States office. 
Presumptive parole guidelines provide for a 
period of custody of not less than 100 months 
for treason. 

§ M212. This section sets forth the guideline 
for violations of 18 U.S.C. § 2382. The statute 
provides a maximum term of imprisonment of 
seven years. 

§ M213. This section sets forth the 
punishment for violations of 18 U.S.C. § 2383 
and 50 U.S.C. § 783. The statutes prohibit 
inciting any rebellion or insurrection against 
the authority of the United States, conspiring 
to use force to prevent, hinder, or delay the 
execution of any law of the United States, 
conspiring to seize, take, or possess any 


property of the United States, or conspiring to 
establish a totalitarian dictatorship in the 
United States. Defendants convicted of this 
offense are barred from holding any federal 
office. The offense levels for violent rebellion 
or insurrection are graded by the object of the 
rebellion or insurrection. A rebellion to 
overthrow the government is treated as more 
harmful than a rebellion seeking to impede 
the execution of a federal law, seize federal 
property, or establish a totalitarian 
dictatorship, all of which are treated equally. 

Although conspiring to establish a 
totalitarian dictatorship might be viewed as 
tantamount to conspiring to overthrow the 
government and therefore deserve the same 
penalty, Congress has established a ten year 
maximum for conspiring to establish a 
dictatorship, 50 U.S.C. § 783, and a twenty 
year maximum for conspiring to overthrow 
the government, 18 U.S.C. § 2385. The offense 
levels reflect the difference in the statutory 
maximums. If fire, explosives, or dangerous 
devices were used, or if persons were killed 
or injured or property damaged, the court 
shall refer to Part Y, General Provisions. 
Presumptive parole guidelines provide for 
imprisonment for fifty-two to eighty months 
for this offense. 

§ M214. This section sets forth the base 
offense level for violations of 18 U.S.C. § 757. 


2. Sabotage 


18 U.S.C. §§ 2153-2156 

42 U.S.C. § 2284 

§ M221. Destruction of War Material, 
Premises, or Utilities. The base offense 
level is 32. 

§ M222. Production of Defective War 
Material, Premises, or Utilities. The base 
offense level is 32. 

§ M223. Destruction of National 
Defense Material, Premises, or Utilities. 
The base offense level is 26. 

§ M224. Production of Defective 
National Defense Material, Premises, or 
Utilities. The base offense level is 26. 


COMMENTARY 


Congress has made distinctions in several 
sabotage statutes on the basis of whether the 
sabotage occurred with respect to “war 
materials” (18 U.S.C. §§ 2153 and 2154) or 
“national defense materials” (18 U.S.C. 

§§ 2155 and 2156). War materials, for the 
purpose of these statutes, are military-related 
materials sabotaged during war. National 
defense materials are the same materials 
sabotaged during peacetime. The offense 
levels in this section follow the statutory 
provisions that more severely punish the 
destruction or defective production of war 
materials than the destruction or defective 
production of national defense materials. 

The guideline for sabotage also references 
conduct prohibited under 42 U.S.C. § 2884, 
i.e., sabotage of a nuclear production or 
utilization facility, nuclear waste storage 
facility, or nuclear fuel. While the statute 
does not make a wartime/peacetime 
distinction, it includes a provision for 
increasing the maximum term of 
imprisonment from five to ten years when the 
offense involves the intent to injure the 
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United States or aid a foreign nation. Thus, 
these provisions are consistent with the 
wartime/peacetime distinctions that apply to 
war material, premises, and utilities. 


Sections M221 and M222 apply to 
violations of 18 U.S.C. §§ 2153 and 2154, 


respectively. These offenses represent 
extreme conduct. Both the high statutory 
maximum (thirty years) and the base offense 


level reflect this. Violations of these statutes 
are treated as equivalent to second degree 
murder, since they are likely to lead to death 
in time of war. Presumptive parole guidelines 
provide for a period of imprisonment of not 
less than 100 months for sabotage. 

Sections M223 and M224 apply to 
violations of 18 U.S.C. §§ 2155 and 2156, 


respectively. The statutes carry a maximum 
term of imprisonment of ten years. The 
guidelines treat these offenses equally since 
both the destruction of materials and the 
production of defective materials impose the 


same danger. 
As with other offenses, if fire, explosives, 
or dangerous devices were used, or if persons 


were killed or injured or property damaged, 
the court shall refer to Part Y, General 
Provisions. 


3. Espionage and Related Offenses 


18 U.S.C. §§ 792-798 

42 U.S.C. § 2274 (a), (b) 

42 U.S.C. §§ 2275-2276 

42 U.S.C. § 2278(b) 

50 U.S.C. § 421 

50 U.S.C. § 783 

50 U.S.C. § 855 

§ M231. Gathering or Transmitting 
National Defense Information With 
Intent or Reason to Believe the 
Information Would Injure the United 
States or Aid a Foreign Government. 
The base offense level is 24. 

(a) Specific Offense Characteristics. 

(1) If top secret information was 
gathered or transmitted, increase by 6 
levels. 

(2) If secret information was gathered 
or transmitted, increase by 4 levels. 

§ M232. Communicating or Conspiracy 
to Communicate National Defense 
Documents or Information to A Person 
Not Entitled to Receive It. The base 
offense level is 16. 

(a) Specific Offense Characteristics. 
(1) If a top secret document or top 
secret information was communicated, 

increase by 12 levels. 

(2) If a secret document or secret 
information was communicated, 
increase by 9 levels. 

§ M233. Gathering, Delivering, or 
Conspiracy to Gather or Deliver 
National Defense Information to Aid a 
Foreign Government. The base offense 
level is 30. 

(a) Specific Offense Characteristic. 

(1) If secret or top secret information 
was gathered or transmitted in time of 
war, the base offense level is 43. 


§ M234. Tampering with Restricted 
Data Concerning Atomic Energy. The 


base offense level is 30. 

M235. Disclosure of Classified 
Cryptographic Information. The base 
offense level is 29. 

(a) Specific Offense Characteristic. 

(1) If top secret or secret information 
was disclosed, increase by 2 levels. 

§ M236. Unauthorized Disclosure of 
Classified Information by Government 
Employee. The base offense level is 29. 

(a) Specific Offense Characteristics. 

(1) If top secret information was 
disclosed, increase by 2 levels. 

(2) If secret information was 
disclosed, increase by 1 level. 

§ M237. Receipt of Classified 
Information. The base offense level is 
29. 

(a) Specific Offense Characteristics. 

(1) If top secret information was 
received, increase by 2 levels. 

(2) If secret information was received, 
increase by 1 level. 

§ M238. Disclosure of Information 
Identifying a Covert Agent. The base 
offense level is 20. 

(a) Specific Offense Characteristics. 

(1) If the information is disclosed by a 
person with authorized access to 
classified information identifying a 
covert agent, increase by 10 levels. 

(2) If the information is disclosed by a 
person with authorized access to other 
classified information, increase by 5 
levels. 

§ M239. Negligent Delivery or Loss of 
National Defense Information. If the 
offense involved: 

(1) Top secret national defense 
information, the base offense level is 14. 

(2) Secret national defense 
information, the base offense level is 12. 

(3) Classified national defense 
information, the base offense level is 10. 

§ M240. Failure to Report Loss of 
National Defense Information. The base 
offense level is 10. 

(a) Specific Offense Characteristics. 

(1) If top secret national defense 
information was involved, increase by 4 
levels. 

(2) If secret national defense 
information was involved, increase by 2 
levels. 

§ M240A. Photographing or Sketching 
Defense or Nuclear Energy Installations. 
The base offense level is 10. 

§ M240B. Failure to Register as a 
Person Trained in a Foreign Espionage 
System. The base offense level is 20. 

§ M240C. Harboring or Concealing a 
Spy. The base offense level is 20. 


COMMENTARY 


The Commission has set base offense 
levels‘in this section on the assumption that 
the information at issue bears a significant 
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relation to the nation’s security, and that the 
revelation will significantly and adversely 
affect security interests. This is not the case. 
for example, when revelation is likely to 
cause little or no harm. The court may impose 
a sentence below the applicable guideline 
under these circumstances. 

The court may depart from the guidelines 
upon representation by the President or his 
duly authorized designee that the imposition 
of a sanction other than that authorized 
under the guidelines for espionage and 
related offenses is necessary to protect 
national security or further the objectives of 
the nation’s foreign policy. 

§ M231. This section sets forth offense 
levels relevant to violations of 18 U.S.C. 

§ 793, which proscribes diverse forms of 
obtaining and transmitting national defense 
information with intent or reason to believe 
the information would injure the United 
States or be used to the advantage of a 
foreign government. The statute carries a 
maximum term of ten years imprisonment. 
Pursuant to 18 U.S.C. § 793(g), conspiracy to 
violate the'statute is subject to the same 
punishment as the offense that is the object 
of the conspiracy. The guideline similarly 
makes no distinction between the offense 
level for the conspiracy and the object of the 
conspiracy. 

Attempts to violate section 793 (b) and (c) 
are also subject to the same punishment as 
the completed offenses proscribed by those 
sections and should be accorded an offense 
level identical to the completed offense. 

Offense level distinctions in this section 
are based on the classifications of the 
information gathered or transmitted. The 
classifications in turn reflect the importance 
of the information to national security. 
Pursuant to Executive Order 12356, “Top 
Secret” information is information that, if 
disclosed, “reasonably could be expected to 
cause exceptionally grave damage to the 
national security.” “Secret” information is 
information that, if disclosed, “reasonably 
could be expected to cause serious damage to 
the national security.” “Confidential” 
information is information that, if disclosed. 
could reasonably bs expected to cause 
“damage” to the national! security. 
Presumptive parole Juvi ‘<!ines provide for a 
period of imprisonment of not less than 100 
months for espionage. 

§ M232. This section sets forth offense 
levels relevant to violations of 18 U.S.C. § 793 
(d) and (e). An offense is committed under 
those subsections whenever a “document, 
writing, code book, signal book, sketch, 
photograph, photographic negative, blueprint. 
plan, map, model, instrument, appliance, or 
note relating to the national defense” is 
willfully transmitted or communicated to a 
person not entitled to receive it. It need not 
be proven that the item was communicated 
with a “reason to believe” that it could be 
used to the injury of the United States or the 
advantage of a foreign nation. The statute 
only requires such intent when intangible 
“information” is communicated under 
subsections (d) and (e). 

The base offense level for § M232 is 
substantially lower than the base offense 
level for § M231 primarily because 
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prosecutions under subsections (d) and (e) 
often do not involve defendants who have the 
intent or reason to believe the information 
could be used to injure the United States or 
aid a foreign nation. When such intent or 
reason to believe is present in a violation of 
subsection (d) or {e), § M231 applies. 

§ M233. This section sets forth the offense 
levels relevant to 18 U.S.C. § 794, the general 
espionage statute, and 42 U.S.C. §§ 2274(a), 
2274(b), and 2275, (that address 
communication of restricted data pertaining 
to nuclear material, weapons production, and 
use with reason to believe or intent that the 
data will be used to injure the United States 
or aid a foreign nation.) Although life 
imprisonment may be imposed for violations 
of any of these statutes, the death penalty 
may only be imposed for violations of 18 
U.S.C. § 794. 

Like the crimes of treason and violent 
rebellion, espionage poses a significant threat 
to the security and preservation of the United 
States and the peace and well being of its 
people. The high offense levels and 
prescribed punishments are intended to serve 
the purposes of public protection and 
deterrence. 

No distinction in punishment was made on 
the basis of whether “secret” or “top secret” 
information was disclosed. The magnitude of 
the threat posed to the national security 
under these statutes may, in some 
circumstances, be sufficient to warrant 
imposition of life imprisonment or the death 
penalty even though the information 
disclosed was “secret” rather than “top 
secret.” 

Attempts to violate 18 U.S.C. § 794 and 42 
U.S.C. §§ 2274 (a), (b) and 2275 are subject to 
the same punishment as the completed 
offenses proscribed by those sections and 
should be accorded an offense level identical 
to the completed offense. 

Conspiracies to violate 18 U.S.C. § 794 and 
42 U.S.C. §§ 2274 (a), (b) and 2275 are also 
subject to the same punishment as the 
offense that is the object of the conspiracy. 
The guideline similarly makes no distinction 
between the offense level for the conspiracy 
and the object of the conspiracy. 

§ M234. This section applies to violations of 
42 U.S.C. § 2276, which proscribes removing, 
concealing, tampering with, altering, 
mutilating or destroying restricted data 
involving atomic energy. 

§ M235. This section sets forth the offense 
levels relevant to violations of 18 U.S.C. 

§ 798, which proscribes the disclosure of 
confidential information concerning 
cryptographic or communication intelligence 
or for the benefit of a foreign government. 
While the offense is similar to that covered 
by § M233, the statutory maximum for 
violations of 18 U.S.C. § 798 is ten years. 

§ M236. This section applies to violations of 
50 U.S.C, § 783(b), which proscribes 
unauthorized disclosure of confidential 
information by a government employee to a 
foreign government or a Communist 
organization. With respect to §§ M236 and 
M237, the underlying statute makes no 
distinction in punishment on the basis of 
whether the classified information was 
provided to a foreign government or a 
Communist organization. The guideline 
similarly makes no distinction. 


§ M237. This section applies to violations of 
50 U.S.C. § 783{c), which proscribes the 
receipt of confidential information by an 
agent of a foreign government or a 
Communist organization. 

§ M238. This section sets forth the offense 
levels relevant to violations of 50 U.S.C. 

§ 421. The base offense level applies to 
violations of 50 U.S.C. § 421(c), which carries 
a statutory maximum of three years 
imprisonment. 

The offense level distinctions in § M238 are 
based on distinctions made by Congress in 
the underlying statute. Subsections (a) and 
(b) carry maximum terms of imprisonment of 
ten years and five years, respectively. The 
statute establishes higher maximum 
punishments for those persons with higher 
security classifications and correspondingly 
higher obligations to maintain confidentiality. 
Accordingly, the statute and the guideline 
establish the highest penalties for officials 
with authorized access to classified 
information identifying covert agents, the 
next highest penalties for officials with 
authorized access to classified information 
generally and the lowest penalties for all 
other persons. Disclosure of information 
identifying covert agents may result in their 
death or injury. If disclosure resulted in 
death, the court would apply the general 
provisions in imposing a sentence above the 
otherwise applicable guideline range, not to 
exceed the statutory maximum for the offense 
of conviction. Similarly, if physical injury or 
property damage occurred, the court would 
enhance thé sentence. 

§ M239. This section sets forth offense 
levels relevant to violations of 18 U.S.C. 

§ 793(f)(1). The lowest base offense level 
reflects the fact that offenses generally 
prosecuted under this statute do not involve 
subversive conduct on behalf of a foreign 
power, but rather the loss of national defense 
information by a grossly negligent employee 
of the federal government or a federal 
contractor. 

§ M240. This section sets forth offense 
levels relevant to violations of 18 U.S.C. 

§ 793(f)(2). The base offense level for failing 
to report the loss, theft, abstraction or 
destruction of national defense information is 
set significantly higher than the base offense 
level for loss of the same information, 
because the failure to report the loss also 
impedes or prevents efforts to recover the 
information, thereby exacerbating the harm 
caused by the loss. The higher value is 
intended to encourage those entrusted with 
the custody of national defense information 
to faithfully discharge their duty to report its 
loss. 

§ M240A. This section sets forth the offense 
levels relevant to violations of 18 U.S.C. 

§§ 795, 796, and 797, and 42 U.S.C. § 2278(b), 
that proscribe photographing or sketching 
vital ‘military installations or equipment, or 
nuclear energy installations, or publishing or 
selling photographs cr sketches. The 
maximum statutory penalties (one year of 
imprisonment) are identical. 

§ M240B. This section sets forth the offense 
levels relevant to violations of 50 U.S.C. 

§ 855(a). 

§ M240C. This section sets forth the offense 
levels relevant to violations of 18 U.S.C. 

§ 792. 
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Guidelines for espionage and related 
offenses might include other aggravating 
factors to distinguish offense seriousness. For 
example, a factor might be included to 
indicate whether the offense was committed 
on behalf of a “hostile” or “non-hostile” 
government. This distinction was not made in 
the guidelines for several reasons. First, there 
is no statutory basis for making a distinction 
in sentencing. See Gorin v. United States, 312 
U.S. 19, 29-30 (1941). Since Congress has not 
drawn a distinction, and since the 
punishment of espionage is a sensitive and 
important area of national policymaking, the 
Commission finds it imprudent to make the 
distinction. 

Changes in the basis for sentencing in 
espionage cases might lead to changes in the 
intelligence gathering procedures of foreign 
governments. For example, in the recent case 
of United States v. Whitworth, —— F. Supp. 
—, (N.D. Cal. 2986), the defendant claimed 
that he did not know that the information he 
was supplying to another person was 
provided to the Soviet Union. If a sentencing 
guideline distinguished punishment on the 
basis of “hostile” and “non-hostile” 
governments, foreign espionage systems 
might adapt by establishing procedures 
making it difficult to prove that their agents 
knew it was intended for a hostile power. For 
these reasons, the guidelines do not 
distinguish “hostile” or “‘non-hostile” status 
of the nation receiving the information. 

No offense level distinctions were made on 
the basis of whether the person committing 
espionage was a United States citizen. The 
guidelines could be drafted to expose United 
States citizens to higher punishment than 
foreign nationals on the grounds that greater 
allegiance is expected of citizens. On the 
other hand, the guidelines could equally 
discourage espionage by citizen or alien. The 
guidelines adopt the latter approach. 


4. Conduct Impairing Military 
Effectiveness 


18 U.S.C. § 2387 

18 U.S.C. § 2388 

18 U.S.C. § 2389 

18 U.S.C. § 2390 

50 U.S.C. App. § 462 

§ M241. Incitement to Insubordination, 
Disloyalty, Mutiny, or Refusal of Duty 
by Member of Armed Forces. The base 
offense level is 10 to 15, depending upon 
the nature and circumstances of the 
offense. 

§ M242. Recruitment to Serve Against 
the United States. The base offense level 
is 25. 

§ M243. Enlistment to Serve Against 
the United States. The base offense level 
is 20. 

§ M244. Obstruction of Recruitment or 
Enlistment in the Armed Forces. The 
base offense level is 10 to 15, depending 
upon the nature and circumstances of 
the offense. 

§ M245. Failure of Member of 
Selective Service System to Perform 
Duty. The base offense level is 10. 





(a) Specific Offense Characteristic. 

(1) If the offense occurred during time 
of war, increase by 2 levels. 

§ M246. Evasion of Military Service. 
The base offense level is determined as 
follows: 

(1) If the offense involved failing to 
register, or otherwise evading military 
service, the base offense level is 10. 

(2) lf the offense occurred during a 
peacetime draft, the base offense level is 
12. 

(3} If the offense occurred during time 
of war, the base offense level is 25. 


COMMENTARY 


Section M241 applies to violations of 18 
U.S.C. §§ 2387 and 2988. Conviction under the 
latter statute increases the maximum term of 
imprisonment from ten to twenty years for a 
violation occurring during wartime. By 
statute, a conviction of a peacetime violation 
under § M241 also entails a prohibition of 
government employment for a five year 
period. The court may wish to consider 
whether the offense occurred during wartime 
in determining the appropriate sentence. 
Presumptive parole guidelines for offenses 
involving incitement to desertion provide for 
twelve to eighteen months imprisonment 
during wartime, and zero to ten months 
otherwise. 

Sections M242 and M243 apply to 
violations of 18 U.S.C. §§ 2389 and 2390, 
respectively. The maximum terms of 
imprisonment under these statutes are five 
and three years, respectively. 

Sections M244 through M246 apply to 
violations of 50 U.S.C. App. § 462. In 
determining a sentence under § M244, the 
court may wish to consider whether the 
offense occurred during wartime. The base 
offense level for Evasion of Military Service 
(§ M246) is determined by whether the 
evasion occurred during a period when 
registration was required, peacetime draft, or 
time of war. Sections M241 and M244 may 
apply to offenses in which property damage 
or physical injury occurred. In these 
instances, the court shall refer to Part Y, 
General Provisions, and apply any provisions 
warranted by the circumstances of the 
offense. Presumptive parole guidelines for 
evasion of military service provide for twelve 
to eighteen months in custody in time of war 
or national defense emergency, zero to ten 
months during a peacetime draft, and zero to 
four months otherwise. 


5. Prohibited Financial Transactions 
and Exports 


18 U.S.C. § 955 

22 U.S.C. § 2778 

50 U.S.C. § § 1701-1706 

50 U.S.C. App. § 5(b) 

50 U.S.C. App. § 2410 

§ M251. Prohibited Financial 
Transactions With F 
Governments. The base offense level is 
10 to 18, depending upon the nature and 
circumstances of the offense. 

§ M252. Financial Transactions With 
Foreign Governments and Foreign 


Nationals During a National Emergency. 
= base offense level is 20. 
(a} Specific Offense Characteristic. 

(1) If the offender willfully made a 
false statement of a material fact or 
willfully omitted any material fact in 
engaging in such financial transactions, 
increase by 2 levels. 

§ M253. Exportation of Goods or 
Technology Without Required Validated 
Export License. If the offender 
knowingly violated or conspired or 
attempted to violate any law, regulation, 
order, or license pertaining to the 
control of exports, the base offense level 
is 10 to 18, depending upon the nature 
and circumstances of the offense. 

§ M254. Failure to Report Exportation 
of Goods or Technology to a Controlled 
Country for Military or Intelligence- 
gathering Purposes. If the offender was 
issued a validated export license for 
exports to a controlled country, had 
knowledge that such exports were being 
used for military or intelligence- 
gathering purposes contrary to the 
conditions under which the license was 
issued, and willfully failed to report 
such use, the base offense level is 20. 

§ M255. Possession of Goods or 

Technology With Intent to Export in 
Violation of Foreign Policy or National 
Security Controls. The base offense 
level is 20. 

(a) Specific Offense Characteristic. 

(1) If the offender possessed goods or 
technology with the intent to export 
them in violation of a national security 
export control, increase by 6 levels. 

§ M256. Evasion of Export Controls. 
The base offense level is 10. 

(a) Specific Offense Characteristics. 

(1) If the offense involved the evasion 
of foreign policy or national security 
export controls, increase by 10 levels. 

(2) If the offense involved the evasion 
of export controls to or for the benefit of 
a party previously denied export 
privileges, increase by 10 levels. 

§ M257. Exportation of Goods or 
Technology to a Controlled Country. The 
base offense level is 22. 

§ M258. Exportation of Arms, 
Munitions, or Military Equipment or 
Services Without Required Validated 
Export License. The base offense level is 
22. 

(a) Specific Offense Characteristic. 

(1) If the offense involved multiple 
violations, increase by 1 to 7 levels for 
each violation, depending upon the 
nature and scope of the offense. 


COMMENTARY 


In determining the appropriate sentence 
within the guideline range for export 
violations, the court may. consider: Whether 
the violation occurred during wartime; the 
degree to which the violation threatened a 
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security interest; the volume of commerce 
involved; the extent of planning and 
sophistication; whether the offense involved 
a technical violation; the presence of 
willfulness or intent;and whether there were 
multiple occurrences or transactions. - 
Section M251 deals with violations of 18 
U.S.C. § 955, which carries a maximum term 
of imprisonment of five years. Section M252 
pertains to violations of 50 U.S.C. §§ 1701- 
1706, the International Emergency Economic 


governments and foreign nationals during a 
declared national emergency. Included here 
is a provision not appearing in the statute 
that enhances the penalty for making false 
statements in conjunction with violating the 
law. The combination of the base offense 
level and the special offense characteristic 
equals the statutory maximum. 

The language of §§ M253-257 follows the 
provisions of 50 U.S.C. App. § 2410 that set 
out the penalty provisions for violations of 
the Export Administration Act, which 
prohibits the exportation of strategic goods 
and technology without a license from the 
Secretary of Commerce. These provisions are 
designed, in part, to protect the United States 
by controlling exports of goods or 
technologies that could significantly 
contribute to the military potential of another 

to the detriment of the national 
security of the United States. 

Section M253 deals with exportation 
without a valid export license. In choosing 
the appropriate sentence under this guideline, 
the court may wish to consider, in addition to 
the factors mentioned earlier, whether the 
license would not have been approved. An 
offense where the license would have been 
denied is a more significant threat to the 
national security. Section M254 applies to 
offenses where a defendant willfully failed to 
report that goods or technology for which a 
valid export license had been issued were 
intended for military or intelligence-gathering 
use by a controlled country. Section M255 
deals with the possession of goods or 
technology with intent to violate foreign 
policy controls and national security controls. 
The higher offense level for intent to violate 
national security controls in § M255(a)(1) 
reflects the statutory penalty for the 
increased gravity of such offenses. 

Section M256 applies to willful evasion of 
export controls and reflects the statutory 
recognition of the greater seriousness of 
evasion of national security controls. The 
guidelines also increase the sentence for 
offenses where the evasion was for the 
benefit of or involved a party forbidden to 
engage in the export or re-export of United 
States goods. Section M257 applies to willful 
violation or conspiracy to violate controls on 
exports to a controlled country. Consistent 
with 50 U.S.C. App. § 2410(b)(1), § M257 
makes no distinction between violations of 
foreign policy and national security controls. 
Presumptive parole guidelines provide for 
forty to fifty-two months in custody for 
exporting goods or technology to a controlled 
country in violation of national security or 
nuclear nonproliferation controls. 
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In addition to the provisions for 
imprisonment, 50 U.S.C. App. § 2410 also 
contains the following provisions for criminal 
fines and forfeiture as well as civil penalties. 

§§ M253, 255, 256 Five times the value of 
the exports involved or $50,000, whichever is 
greater. 

§§ M254, 255(a)(1), 256(a)(1), 257 
Corporation: Five times the value of the 
exports or $1 million, whichever is greater; 
Individual: Not more than $250,000. 

In addition to any other sanction, the 
defendant is subject to forfeiture of any 
interest in, security of, or claim against: any 
goods or tangible items that were the subject 
of the violation; property used to export or 
attempt to export that was the subject of the 
violation; and any proceeds obtained directly 
or indirectly as a result of the violation, under 
procedures specified in 18 U.S.C. § 1963. Prior 
related administrative sanctions may be 
indicative of recidivism and are to be 
appropriately considered at sentencing. 

Section M258 applies to exports and 
imports of military arms, equipment, and 
services in violation of 22 U.S.C. § 2778, the 
Arms Export Control Act. The statute 
requires that, in the interest of world peace 
and the security and foreign policy of the 
United States, exports of military goods, 
equipment, and services be licensed by the 
Department of State's Office of Munitions 
Control. Since the statute specifies the 
sentence to be imposed upon conviction for 
each violation (count), the guidelines specify 
offense level increases for multiple 
violations. 

The definition of false statements used in 
§ M258 is exactly as it appears in the statute 
and in 18 U.S.C. § 1001. (See Part F, Offenses 
Involving Fraud and Deception), and includes 
the willful making of an untrue statement of a 
material fact in a license or registration 
application, or the omission of a material fact 
required to make a statement not misleading. 
A recent case prosecuted under both 50 
U.S.C. App. § 2410 and 22 U.S.C. § 2778, 
involved illegal arms sales to Libya and 
included a conviction under 18 U.S.C. § 1001. 
United States v. Malsom, 779 F.2d 1228 {7th 
Cir. 1985). The provisions of § M258 follow 
the statutory provisions with regard to the 
maximum term of imprisonment. Since the 
nation’s security requires that exporters act 
as a “first line” of defense against 
unauthorized exports of military hardware 
and services, imposing the full penalty of the 
law serves as a deterrent. Presumptive parole 
guidelines for unlicensed exportation 
offenses are based on the types of weapons 
involved. Presumptive time served for the 
unlicensed exportation of sophisticated 
weaponry (e.g., aircraft, armed vehicles, or 
high technology weapons), is forty to fifty- 
two months. The unlicensed exportation of 
machine guns or explosives would result in 
twenty-four to thirty-six months in custody, 
while the unlicensed export of other arms, 
munitions, or military equipment would result 
in twelve to eighteen months in custody. 


6. Agent Registration 
18 U.S.C. § 219 
18 U.S.C. § 951 


18 U.S.C. § 957 
18 U.S.C. § 2386 


22 U.S.C. §§ 611-621 

50 U.S.C. §§ 851-857 

§ M261. United States Government 
Officers and Employees Acting as 
Agents of Foreign Principals. The base 
offense level is 16. 

§ M262. Failure to Register as an 
Agent of a Foreign Principal or 
Government. The base offense level is 
20. 

(a) Specific Offense Characteristic. 

(1) If the offense involved acting in the 
United States as an agent of a foreign 
government without prior registration, 
increase by 6 levels. 

§ M263. Possession of Property in Aid 
of a Foreign Government. The base 
offense level is 20. 

§ M264. Failure to Register of an 
Organization Subject to Foreign Control 
and Engaged in Political Activity or 
Civilian Military Activity. The base 
offense level is 20. 

§ M265. Failure to Register of a Person 
Who Has Knowledge Of or Has 
Received Instruction or Assignment in 
Espionage, Counter-espionage, or 
Sabotage Services or Tactics of a 
Foreign Government. The base offense 
level is 20. 

§ M266. Failure to File Political 
Propaganda. The base offense level is 
10. 

§ M267. Failure to Label Political 
Propaganda. The base offense level is 6. 

§ M268. Furnishing Information to 
Agency or Official of the United States 
Government. The base offense level is 6. 

§ M269. Notice of Appearance Before 
Congressional Committee. The base 
offense level is 6. 

§ M270. Noncomplying Registration 
Statement. The base offense level is 6. 

§ M270A. Acceptance of Contingent 
Fee. The base offense level is 6. 


COMMENTARY 


Section M261 contains the sanction for 
violations of 18 U.S.C. § 219, which prohibits 
federal officers and employees from 
representing a foreign government required to 
register under the Foreign Agents 
Registration Act, 22 U.S.C. § 616. 

Section M262 deals with violations of 18 
U.S.C. § 951 and 22 U.S.C. § 612{a). These 
statutes require certain non-diplomatic 
personnel to register with the Attorney 
General as agents of a foreign principal or 
government. The base offense value applies 
to violations of 22 U.S.C. § 612(a), which 
requires an individual who acts as an agent 
of a foreign principal to register with the 
Attorney General. These offenses generally 
involve non-espionage agents who are 
engaged in activities that are legitimate as 
long as they are disclosed. A large proportion 
of violations of the statute are sanctioned 
with civil penalties. The specific offense 
characteristic enhances the sentence if the 
defendant was an agent for a foreign 
government. 


BEST COPY AVAILABLE 


3957 


Section M263 deals with violations of 18 
U.S.C. § 957, which prohibits the possession 
of property or papers intended for use in the 
violation of United States law or interests in 
aid of a foreign government. 

Section M264 deals with violations of 18 
U.S.C. § 2386. This section is designed to 
punish the unregistered formation and 
functioning of paramilitary organizations 
within the United States. Registration is 
required of those organizations that are under 
foreign control, as well as those that aim to 
use force to establish, control, or overthrow a 
government whether such organizations are 
subject to foreign control or not. 

Section M265 applies to violations of 50 
U.S.C. § 851, the “Act of August 1, 1956” that 
deals with the registration of foreign agents 
trained in espionage who are not officials or 
diplomats of a foreign government. The 
statute is designed to provide a means of 
detecting foreign trained espionage agents 
operating in the United States. It provides for 
a maximum penalty of five years 
imprisonment as well as a fine of $10,000. 
Consideration was given to a factor that 
would distinguish those offenses in which the 
defendant complied with the registration 
requirement, but provided misleading 
information including willful false 
statements. There are two problems with that 
approach. First, failure to register goes to the 
heart of the legislation. It therefore is not 
appropriate to punish failure to register less 
severely than filing a false registration 
statement. Second, the burden on the 
government of proving false registration 
would be substantial, and difficult to justify 
in light of the intent of the law. Therefore, no 
sentence enhancement based on this factor is 
included. 

Another possible basis for making a 
distinction in offense seriousness would be 
whether the offense occurred during wartime 
or a national emergency. This approach was 
rejected here as for other offenses because it 
would make the sanction dependent upon 
future Congressional action. Any alien 
convicted of violating the Act is subject to 
deportation under the provisions of 8 U.S.C. 
§§ 1251-1254, but deportation is rarely 
recommended. 

Section M266 covers violations of 22 U.S.C. 
§ 614{a), which requires agents of foreign 
principals who transmit propaganda in the 
United States to file copies with the Attorney 
General. Section M267 deals with violations 
of 22 U.S.C. § 614{b), which makes it illegal 
for an agent of a foreign principal to transmit 
propaganda that is not clearly labeled as 
such. Section M268 applies to offenses where 
an agent of a foreign principal conveyed 
information with respect to matters 
pertaining to the political or public interests 
of a foreign principal to an official of the 
United States, or requested information or 
advice from any official, without identifying 
himself as a registered agent of a foreign 
principal. 22 U.S.C. § 614(e). Section M269 
deals with offenses where an agent testified 
before Congress and did not file a copy of his 
agent registration for inclusion in the 
committee records. 22 U.S.C. § 614(f). Section 
270 applies to offenses where an agent of a 
foreign principal filed a registration 
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statement that did not comply with the 
requirements of law or regulation. 22 
U.S.C.§ 618(g). Section 270A applies to 
violations of 22 U.S.C. § 618(h). The statute 
prohibits agents of foreign principals from 
being parties to contracts or agreements that 
make payment of fees or compensation 
contingent upon the success of any political 
activities they carry out. 


7. Atomic Energy 


18 U.S.C. § 831 

42 U.S.C. § 2077 

42 U.S.C. § 2122 

42 U.S.C. § 2131 

42 U.S.C. § 2138 

42 U.S.C. § 2273 

§ M271. Conspiracy to Unlawfully 
Acquire, Alter, Use, Transfer, or Possess 
Nuclear Material, Weapons, or Facilities. 
The base offense level is 30. 

(a) Specific Offense Characteristic. 

(1) If the object of the conspiracy was 
to injure the United States or to aid a 
foreign nation, increase by 12 levels. 

§ M272. Unlawful Acquisition, 
Alteration, Use, Transfer, or Possession 
of Nuclear Materials, Weapons, or 
Facilities or Attempt to Do Same. The 
base offense level is 30. 

(a) Specific Offense Characteristic. 

(1} If with intent to injure the United 
States or to aid a foreign nation, 
increase by 12 levels. 

§ M273. Interference with Recapture 
of Special Nuclear Material, Entry, or 
Operation Orders During Time of War or 
National Emergency. The base offense 
level is 30. 

(a) Specific Offense Characteristic. 

(1) If with intent to injure the United 
States or to secure an advantage to any 
foreign nation, increase by 12 levels. 

§ M274. Violation of Other Federal 
Atomic Energy Agency Rules and 
Regulations. The base offense level is 
determined as follows: 

(1) If the offense involved a 
conspiracy, an attempt, or a willful 
violation of any other federal atomic 
energy agency rules or regulations, the 
base offense level is 12. 

(2) Lf the offense involved making a 
false statement of a material fact or the 
omission of any material fact, the base 
offense level is 15. 

(3) If the offense involved intent to 
injure the United States or to secure an 
advantage to any foreign nation, the 
base offense level is 25. 


COMMENTARY 


While relatively few prosecutions occur for 
offenses under this section, the conduct 
covered often involves potential threats to 
the nation’s public health, safety, and 
security. Most of the prosecutions that occur 
under this section are for trespass on federal 
installations, and often involve protest or 
civil disobedience. Section M271 deals with 
conspiracies to commit various acts of 


nuclear sabotage prohibited under 18 U.S.C. 
§ 831, and 42 U.S.C. §§ 2077{b}, 2222, and 
2131. The former, 18 U.S.C. § 831, deals with 
the unlawful acquisition, possession, or use 
of nuclear materials. The statute 
distinguishes the seriousness of various 
offenses by penalizing conspiracies less 
severely than attempts or completed acts and 
increasing the penalty where death or serious 
injury occurred. And, 42 U.S.C. §§ 2077(b), 
2122, and 2131 make it illegal to conspire, 
attempt, manufacture, obtain, transfer, deal 
in, or possess nuclear materials, devices, or 
facilities. The statutes provide a maximum 
life sentence for offenses intended to injure 
the United States or aid a foreign nation, and 
@ maximum ten year sentence otherwise. 
These distinctions are reflected in the 
guidelines. Presumptive time served under 
the parole guidelines is not less than 100 
months for this offense. 

Section M272 deals with attempts and 
completed acts of acquisition, possession, or 
use of nuclear materials, nuclear weapons, or 
nuclear utilization or production facilities. It 
is designed, in part, to punish conduct 
prohibited by 18 U.S.C. § 831, such as 
instances of theft of nuclear materials for the 
purpose of blackmail or extortion. Section 
M272 also relates to 42 U.S.C. §§ 2077{b), 
2122, and 2131, and it reflects the distinctions 
present in the statute. If the offense resulted 
in property damage, physical injury, or if it 
involved the disposal or dispersal of 
radioactive materials into the environment, 
the court shall consider this factor in 
imposing a sentence above the otherwise 
applicable guideline range. Presumptive 
parole guidelines provide for not less than 
100 months in custody for this offense. 

The offense covered in § M273 can, by 
definition, occur only during wartime or a 
national emergency. The statute on which it 
is based, 42 U.S.C. § 138, is designed to 
protect the government's ability to recapture 
nuclear materials and operate nuclear 
facilities during wartime or a national 
emergency. The statutory penalty is ten years 
imprisonment, unless the interference was 
intended to injure the United States or secure 
an advantage for a foreign nation, in which 
case life imprisonment is authorized. Because 
the nature of the offense involves a highly 
dangerous instrumentality, death, personal 
injury. property damage, and the release of 
radioactive materials into the environment 
are all possible consequences of an offense. If 
any of these factors are present, the general 
provisions in Part Y, should be applied. 

Section M274 covers violations of 42 U.S.C. 
§ 2273, which is a “catch-all” provision for 
nuclear energy related offenses not 
specifically addressed elsewhere. This 
provision covers violations of regulations, 
license conditions, and orders of the Nuclear 
Regulatory Commission and the Department 
of Energy, including accidental discharge of 
radioactive materials. The maximum term of 
imprisonment for violations is two years, 
unless the offense was intended to injure the 
United States or aid a foreign government, in 
which case the maximum is twenty years. 
This adjustment is reflected in the guidelines. 
A significant number of criminal prosecutions 
recommended by the Nuclear Regulatory 
Commission occur under 18 U.S.C. § 1001 
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(false statements). An enhancement for these 
violations is included. If death, personal 
injury, property damage, weapons use, or 
environmental damage occurred, the court 
should apply the appropriate general 
provisions in Part Y. 


Part N—Offenses Involving Food, Drugs, 
Agricultural Products, and Consumer 
Products 


1. Tampering 


18 U.S.C. § 1365 

§ N211. Tampering or Attempting to 
Tamper with Consumer Products. If the 
defendant tampered, conspired, or 
attempted to tamper with a consumer 
product, its labeling, or its container, 
with reckless disregard for the risk of 
death or bodily injury, the base offense 
level is 25. 

§ N212. Tampering With Intent to 
Injure Business. If the defendant 
tampered, conspired, or attempted to 
tamper with a consumer product, its 
labeling, or its container with intent to 
cause serious injury to a business, the 
base offense level is 12. 

§ N213. Providing False Information or 
Threatening to Tamper with Consumer 
Products. If the defendant threatened to 
tamper with a consumer product, its 
labeling, or its container, or 
communicated false information that a 
consumer product was tainted, the base 
offense level is 16. 


COMMENTARY 


Product tampering is a very serious offense, 
as evidenced by cases in recent years where 
tampering with over-the-counter drugs 
resulted in several deaths, widespread public 
concern, and significant losses by 
pharmaceutical manufacturers. 

Section N211 applies to 18 U.S.C. §§ 1365 
(a) and (e) and § N212 applies to 18 U.S.C. 

§ 1365(b). Section N213 covers 18 U.S.C. 

§ 1365 (c), (d). The term “consumer product” 
means any food, drug, device, or cosmetic as 
defined in 21 U.S.C. § 321 or any article, 
product, or commodity produced or 
distributed for consumption by individuals. 

Protection of the health and safety of the 
individual and the integrity of the 
marketplace are of paramount importance. If 
death or injury results from product 
tampering, or if the target of a tampering 
suffers significant monetary losses, consult 
the appropriate sections of the General 
Provisions, Part Y. 

Attempts are treated with the same 
severity as completed acts, pursuant to 
Commission decision and guidance from 18 
U.S.C. § 1365, which provides for maximum 
sentences of ten years for both attempted and 
completed tamperings. As is the case with all 
conspiracies, appropriate adjustments should 
be made in Part Z, Role in the Offense. 


2. Food, Drug, and Agricultural 


7 U.S.C. §§ 150bb, 150gg 
21 US.C. § 117 
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21 USC. § 122 

21 U.S.C. $§ 134-134e 

21 U.S.C. §§ 151-158 

21 U.S.C. § 331 

21 U.S.C. § 333 

21 U.S.C. § 458 

21 U.S.C. §§ 460-461 

21 U.S.C. §§ 610-620 

21 U.S.C. §§ 642-644 

21 U.S.C. § 676 

42 U.S.C. § 262 

Also See Statutory Index 
§ N221. Violations of Statutes and 


Regulations Dealing With Any Food, 


or 
base offense level is 4. 

(a) Specific Offense Characteristics. 

(1) If the defendant acted knowingly, 
increase by 2 to 3 levels. 

(2) If the defendant acted with intent 
to defraud, mislead, or conceal a 
violation, increase by 3 to 6 levels. 

(3) If the offense involved 
manufacture for distribution or 
distribution of any product, increase by 
2 to 6 levels, depending upon the risk of 
injury and the scope of the violation. 


COMMENTARY 


If death, serious injury, property damage, 
or other harms occurred through offenses 
sentenced under this section, consult the 
appropriate provisions in Part Y, General 
Provisions. 

Section N221 applies to most regulatory 
crimes involving food, drugs, biological 
products, devices, cosmetics, and agricultural 
products. Definitions are to be taken from the 
various statutes upon which conviction is 
based. However, because of their technical 
nature, practicality should be the rule. 
“Meat,” for example, is also considered to be 
“food” for purposes of this section, even 
though the Food and Drug Administration 
and the United States Department of 
Agriculture have very different regulations 
depending upon whether the item is 
considered a food or a meat. Regulatory 
violations that amount to bribery, revealing 
trade secrets, theft, and destruction of 
property are covered more specifically 
elsewhere. 

A defendant previously convicted under 21 
U.S.C. § 333 is subject to a maximum 


potential term of imprisonment of three years. 


Section A314, Prior Similar Convictions, is 
applicable to repeat offenders. 

Fraud schemes are to be sentenced under 
§ F211, Fraud and Deception, even when the 
conduct involved the food or drug industries. 
For example, a person convicted of mail 
fraud under 18 U.S.C. § 1341 shall not, by 
virtue of the fact that the conduct involved 
the food industry, successfully claim that a 
lesser punishment should be meted out under 
the “intent to defraud” aggravator in 
§ N211(a)(2). 


3. Other Consumer Product 


15 U.S.C. § 68h 
15 U.S.C. § 69 
15 U.S.C. § 70i 


15 U.S.C. § 1196 

15 U.S.C. 3 1212 

15 U.S.C. § 1233 

15 U.S.C. § 1264 

15 U.S.C. §§ 1983-1988 

15 U.S.C, § 1990c 

15 U.S.C. § 2070 

Also See Statutory Index 

§ N231. Misbranding or Mislabeling 
Consumer Products. The base offense 
level is 6. 

(a) Specific Offense Characteristic. 

(1) If the product was hazardous or 
otherwise endangered a person or the 
general public, increase by 2 to 4 levels, 
depending upon the nature of the 
substance and the risk created. 

§ N232. Unsafe Consumer Products. If 
the defendant violated consumer 
statutes, regulations, or standards other 
than labeling requirements, the base 
offense level is 6. 

(a) Specific Offense Characteristic. 

(1) If the offense involved the 
distribution of a banned hazardous 
product, increase by 2 to 6 levels, 
depending upon the extent and danger 
of the distribution. 

§ N233. Odometer Laws and 
Regulations. The base offense level for 
odometer violations is determined as 
follows: 

(1) If the offense consisted of a single 
occurrence, the base offense level is 6. 

(2) If the offense involved a 
conspiracy to violate odometer 
requirements, the base offense level is 
10. 

(a) Specific Offense Characteristic. 

(1) If the offense involved multiple 
motor vehicles, increase by 2 to 6 levels, 
depending upon the extent of the 
operation. 


COMMENTARY 


These consumer product guidelines apply 
to a variety of statutes designed to prevent 
consumer fraud and to protect the safety of 
the public. Similar sentencing factors are to 
be considered whether the offense involves 
new automobiles, wool products, textiles, fur 
products, refrigerators, or other products for 
which guidelines have not been specifically 
provided. 

In § N231, the base offense level applies to 
only the deceptive aspect of mislabeling. This 
section applies to a variety of statutes in Title 
15 of the U.S. Code including § 68h (wool 
products), § 69i (fur products), § 70i (textile 
fiber products), and § 1233 (automobiles). 

In § N232, the base offense level includes 
both the affront to the regulatory process and 
risk to the public safety. The special offense 
characteristics require aggravation for the 
greater risk to the public posed by hazardous 
products. This section applies to a variety of 
statutes in Title 15 of the United States Code 
including § 1196 (flammable fabrics), § 1212 
(refrigerators), § 1264 (hazardous 
substances), and § 2070 (product safety). 

In § N233, the base offense level takes into 
account the deception aspect of the offense 
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and a safety risk comparable to that of 
consumer product safety violations. This 
section applies to 15 U.S.C. §§ 1983-1988 and 
1990c as amended by Pub. L. 99-579, Oct. 28, 
1986. 


Part P—Offenses Involving Prisons and 
Correctional Facilities 


18 U.S.C. §§ 751-752 

18 U.S.C. § 755 

18 U.S.C. §§ 1791-1793 

28 U.S.C. § 1826 

Also See Statutory Index 

Introduction. Certain offenses are 
unique to prisons and correctional 
institutions. The sanctions to be 
imposed for escape, the introduction and 
possession of contraband, riots, and 
trespass on prison property all relate to 
the nature of these facilities and reflect 
the potential consequences of the 
offenses to corrections personnel and 
other prisoners. 

§ P211. Escape or Attempted Escape. 
The base offense level is determined as 
follows: 

(1) If from lawful custody resulting 
from a conviction or process or as a 
result of a lawfu! arrest for a felony, the 
base offense level is 13. 

(2) If from lawful custody resulting 
from designation as a recalcitrant 
witness, the base offense level is 10. 

(3) If from lawful custody awaiting 
extradition or as a result of a lawful 
arrest for a misdemeanor, the base 
offense level is 8. 

(a) Specific Offense Characteristic. 

(1) If the escape or attempted escape 
was from non-secure custody, decrease 
by 2 levels. 

§ P212. Instigating or Assisting Escape 
or Attempted Escape. The base offense 
level is determined as follows: 

(1) If from lawful custody resulting 
from a conviction or process or as a 
result of a lawful arrest for a felony, the 
base offense level is 13. 

(2) If from lawful custody resulting 
from designation as a recalcitrant 
witness, the base offense level is 10. 

(3) If from lawful custody awaiting 
extradition or as a result of a lawful 
arrest for a misdemeanor, the base 
offense level is 8. 

(a) Specific Offense Characteristic. 

(1) If the escape or attempted escape 
instigated or assisted was from non- 
secure custody, decrease by 2 levels. 

§ P213. Officer Permitting Escape. The 
base offense level is determined as 
follows: 

(1) If a custodial officer voluntarily 
permitted a prisoner to escape, the base 
offense level is 23. 

(2) If a custodial officer negligently 
permitted a prisoner to escape, the base 
offense level is 6. 
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§ P214. Providing or Possessing 
Contraband in Prison (and Attempts). 
The base offense level] is determined as 
follows: 

(1) If the object provided to or 
possessed by an inmate in a federal 
correctional facility was a firearm or 
destructive device, the base offense 
level is 23. 

(2) If the object provided to or 
possessed by an inmate in a federal 
correctional facility was a weapon 
(other than a firearm or a destructive 
device), ammunition, anything that 
might be used as a weapon or as. a 
means of facilitating escape, or LSD, 
PCP, or a narcotic drug, the base offense 
level is 20. 

(3) If the object provided to or 
possessed by an inmate in a federal 
correctional facility was an alcoholic 
beverage, United States or foreign 
currency, or a controlled substance 
(other than LSD, PCP, or a narcotic 
drug), the base offense level is 8. 

(4) If the object provided to or 
possessed by an inmate in a federal 
correctional facility was any other 
object that threatened the order, 
discipline, or security of the institution 
or the life, health, or safety of an 
individual, the base offense level is 6. 

(a) Specific Offense Characteristic. 

(1) If the defendant who provided the 
contraband object was a correctional 
officer or other employee of the 
Department of Justice, increase by 2 
levels, 

§ P215. Engaging In, Inciting, or 
Attempting to Incite a Riot Involving 
Persons in a Facility for Official 
Detention. The base offense level is 15 
to 23, depending upon the number of 
persons involved, the danger presented 
to other prisoners or corrections 
personnel, and the extent of disruption 
to the corrections facility that resulted. 

§ P216. Trespass on Bureau of Prisons 
Facilities. The base offense level is 6. 


COMMENTARY 


Sections P211 and P212 refer to conduct 
proscribed by 18 U.S.C. §§ 751 and 752. While 
the base offense level reflects the seriousness 
of escape or attempted escape, it should be 
emphasized that the defendant's role in the 
offense and property damage, personal 
injury, or other serious harm attributable to 
his conduct are addressed by reference to 
Part Y, General Provisions. Non-secure 
custody refers to custody with no significant 
physical restraint (e.g., if a defendant walked 
away from a work detail outside the security 
perimeter of an institution; failure to return to 
any institution from a pass or unescorted 
furlough; or escape from an institution with 
no physical perimeter barrier). Section P213 
refers to conduct proscribed by 18 U.S.C. 

§ 755. 

Sections P214 and P215 refer to conduct 

proscribed by 18 U.S.C. § 1791 as amended 


by the Comprehensive Crime Control Act 
Amendments of 1986 and 18 U.S.C, § 1792, 
respectively. Section P216 refers to conduct 
proscribed by 18 U.S.C. § 1793. 

Under current practice, prisoners who 
commit the offenses in these guidelines are 
potentially subject to three, nonexclusive 
forms of sanction: A new sentence imposed 
by a federal court; loss of good conduct time 
through the inmate disciplinary system; and 
rescission of the previously approved parole 
release date through the presumptive parole 
guidelines. Since the Comprehensive Crime 
Control Act eliminates parole and 
significantly reduces the amount of good 
conduct time that may be forfeited, the 
offense levels for these offenses have been 
set somewhat higher than current sentencing 
practices. 


Part Q—Offenses Involving the 
Environment 


Introduction. Violations of the 
nation’s environmental and 
conservation laws frequently arise from 
an economic motive. The nature of the 
damage and harm caused to public 
health, safety, and the environment is 
often intangible, and, therefore, difficult 
to measure empirically. Sentences 
should reflect the seriousness of the 
offense and provide just and sure 
punishment in order to deter those who 
disregard the public’s health and safety. 
Sentences should also promote respect 
for the nation’s.environmental and 
conservation laws, remove the economic 
incentive giving rise to such acts, and 
protect the marketplace for those who 
do comply with the laws. 


1, Environment 


7 U.S.C. $§ 136j, 1361 

15 U.S.C. §§ 2613-2615 

33 U.S.C. § 403 

33 U.S.C. §§ 406-407 

33 U.S.C. § 411 

33 U.S.C. § 1319 

33 U.S.C. § 1321 

33 U.S.C. § 1344(s) 

33 U.S.C. § 1415 

33 U.S.C. § 1517(d) 

33 U.S.C. §§ 1907-1908 

42 U.S.C. §§ 300i, 300j-4 

42 U.S.C. § 4912 

42 U.S.C. §§ 6928 (d), (e) 

42 U.S.C. § 7413 

42 U.S.C. § 9603 

43 U.S.C. § 1816(a) 

43 U.S.C. § 1822(b) 

Also See Statutory Index 

§ Q211. Mishandling of Hazardous or 
Toxic Substances or Pesticides; Record 
Keeping, Tampering, and Falsification. 
The base offense level is 9. 

(a) Specific Offense Characteristics. 
(1) If the defendant placed another 
person in imminent danger of death or 
serious bodily injury, increase by 6 to 12 
levels, depending upon the nature of the 

risk and number of people at risk. 
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(2) If the offense resulted in disruption 
of public utilities or evacuation of a 
community or 


if the cleanup required a substantial 
public expenditure, or 

if the offense resulted in an ongoing, 
continuous, or repetitive release of 
hazardous or toxic substances or 
pesticides into the environment, 


increase by 3 to 6 levels, depending 
upon the extent of the effect, the 
quantity and nature of the substance, 
and the duration of the offense. 


(3) If the offense involved 
transportation, treatment, storage, or 
disposal without a permit or in violation 
of a permit, increase by 3 to 6 levels, 
depending upon the quantity and nature 
of the substance. 

(4) If the offense concealed an 
environmental offense violation, 
increase by 3 to 6 levels, depending 
upon the nature of the concealed 
offense. 


COMMENTARY 


Section Q211 applies to mishandling, 
tampering with, and falsifying records with 
respect to pesticides and toxic and hazardous 
substances, punished primarily by 7 U.S.C. 
§§ 236j-1361; 15 U.S.C. §§ 2614, 2615; 33 
U.S.C. § 1319; 42 U.S.C. §§ 6928 and 7413; and 
43 U.S.C. § 1350. The guideline applies to 
situations in which the defendant 
manufactured, processed, distributed in 
commerce, transported, treated, stored, 
mislabeled, disposed of, exported, or released 
into air, water, or land pesticides or 
substances designated hazardous or toxic by 
statute or by regulation. The guidelines also 
cover violations of a permit or its equivalent, 
omissions or falsified information in a 
statement or document or destroyed, altered, 
concealed, or failure to file or maintain 
required information. The base offense level 
covers not only violations resulting in harm 
or potential harm to the environment, but 
also violations that undermine the regulatory 
process or conceal other illegal conduct. Most 
environmental offenses involve one or more 
specific offense characteristics. 

Section Q211 includes crimes of 
falsification when hazardous or toxic 
substances or pesticides are involved. The 
government functions aimed at regulating 
those materials rely heavily upon recording 
and providing accurate information. If those 
functions are not carried out properly, the 
regulatory efforts are undermined with 
potential adverse public and environmental 
impact. 

A listing of hazardous and toxic substances 
in the guidelines would be impractical. Lists 
of toxic pollutants for which effluent 
standards (or prohibitions) are published 
under the Federal Water Pollution Control 
Act are revised from time to time (e.g., 33 
U.S.C. § 1317) as are lists of hazardous 
substances under the Resource Conservation 
and Recovery Act (e.g., 42 U.S.C. § 9601). 
“Toxic” and “hazardous” are defined 
differently in various statutes, but the 
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common dictionary meanings:of the. words 
are not significantly ch Section Q211 
applies to pesticides and to substances 
designated toxic or hazardous at the time of 
the offense. The Toxic Substances Control 
Act now covers PCBs (polychlorinated 
biphenyls). 15 U.S.C. § 2605(e). Regulated 
nuclear materials shall be treated at least as 
severely as those designated toxic or 
hazardous. 

Section Q211(a)(1) applies to violations of 
42 U.S.C. § 6928(e), offenses committed with 
knowledge that the violation placed another 
person in imminent danger of death or 
serious bodily injury. Any defendant 
convicted of violating this statute must be 
sentenced under this section. Defendants 
who have violated other statutes are 
sentenced under this section only if the court 
finds knowing endangerment. 

Section Q211(a)(3) applies to 42 U.S.C. 

§ 6928 (d)(1) and (d)(2), for which Congress 
has prescribed more stringent levels of 
maximum imprisonment than for other 
violations under 42 U.S.C. § 6928(d). 

In selecting the appropriate level for a 
specific offense characteristic in § Q211{a) (2) 
and (3), the court should take into account the 
nature and quantity of the substance 
involved, the extent of resulting 
contamination, and the degree of public 
disruption and expense caused. Mishandling 
a small amount of a highly toxic substance 
may be of more serious consequence than 
mishandling a similar amount of a less 
hazardous substance. Plainly, mishandling 
that results in public disruption and expense 
should be taken into account. Hazardous 
waste dumped in a populous urban 
environment may force the evacuation of 
thousands of people to protect public health 
and safety, while the same dumping in a 
sparsely populated rural area might require 
evacuation of several families. The first 
situation justifies an offense level in the 
maximum of the range, while the second 
situation warrants the minimum of the range. 
Similarly, a contaminant in the urban area 
might be in secure containers that can be 
cleaned up at relatively little public expense, 
while that in the rural setting may saturate 
acres of soil and can only be cleaned up at 
considerable public expense. Finally, the 
longer an offense continues, the greater 
should be the criminal sanctions. A one time 
hazardous waste disposal may be treated 
less severely than continuous disposal of the 
same material. Factors including the nature 
and amount of contamination, continuity, 
disruption, and public expense combine in a 
variety of ways in actual situations; however, 
subsections Q211(a) (2) and (3) allow the 
court to separate these factors in assessing 
the severity of a crime. 

While § Q211(a)(4) is similar to 
§ Q214(a)(5), § Q211(a)(4) has higher offense 
levels because of the different substances 
involved. Falsification and other forms of 
misinformation are more serious if done to 
conceal other violations. If a defendant states 
on a required-report that he produces no 
hazardous waste, when, in fact, he does 
generate that waste and is dumping it into a 
nearby river, then falsification takes on 
additional consequences. 

Policy statement § A314, Similar Prior 
Convictions, applies if a defendant convicted 


under 42 U.S.C. § 6928{d) is subject. to a 
doubling of the otherwise applicable 
maximum penalty because of a prior similar 
conviction. 

If the offense involved mishandling of 
nuclear material, source material, byproduct 
material, or radioactive substances regulated 
by the Nuclear Regulatory Commission, a 
sentence at or near the statutory maximum is 
appropriate. 


§ Q212. Tampering with Public Water 
System. The base offense level is 14. 

(a) Specific Offense Characteristics. 

(1) If a risk of death or serious injury 
was created, increase by 4 to 8 leveis, 
depending upon the nature of the risk 
and the number of people at risk. 

(2) If the offense resulted in disruption 
of a public water system or evacuation 
of a community or 


if the cleanup required a substantial 
public expenditure, or 

if the offense involved an ongoing, 
continuous, or repetitive release of a 
contaminant into a public water system 
or lasted for a substantial period of time, 
increase by 3 to 6 levels, depending 
upon the extent of effect, the quantity 
and nature of any contaminant involved, 
and the duration of the offense. 


(3) If the purpose of the violation was 
to influence government action or to 
extort money, increase by 8 levels. 

§ Q213. Attempted or Threatened 
Tampering with Public Water System. 
The base offense level is 10, 

(a) Specific Offense Characteristics. 

(1) If the threat or attempt resulted in 
disruption of a public water system or 
evacuation of a community or a 
substantial public expenditure, increase 
by 3 to 6 levels, depending upon the 
extent of the effect and the quantity and 
nature of any contaminant threatened or 
attempted. 

(2) If the purpose of the violation was 
to influence government action or to 
extort money, increase by 8 levels. 


COMMENTARY 


Sections Q212 and Q213 apply to the new 
tampering section added to 42 U.S.C. § 300i in 
1986. Since intent to harm persons is an 
element of the tampering and attempted 
tampering offenses, it is included in the base 
offense levels. Tampering or interference 
with a public water supply system has the 
potential for widespread and serious public 
health effects, justifying substantial base 
offense levels. Given the similarities between 
these offenses and those covered by § Q211, 
the specific offense characteristics and the 
factors to be taken into account in choosing 
among offense levels are similar. 

Sections Q212(a)(2) and Q213{a}(3) take 
into account the fact that public water 
supplies are vulnerable targets for terrorists 
and extortionists. 


§ Q214. Mishandling of Other 
Environmental Pollutants; Record 


Keeping, Tampering, and Falsification. 
The base offense level is 6. 

(a) Specific Offense Characteristics. 

(1) If the defendant discharged or 
emitted a pollutant into the water, air or 
land, increase by 4 levels. 

(2) If the offense resulted in a 
substantial likelihood of death or 
serious illness, increase by 3 to 6 levels, 
depending upon the nature of the risk 
and the number of people at risk. 

(3) If the offense resulted in disruption 
of public utilities or evacuation of a 
community, or 
if the cleanup required a substantial 
public expenditure, or 
if a single offense resulted in an ongoing, 
continuous, or repetitive release of a 
pollutant into the environment, 
increase by 3 to 6 levels, depending 
upon the extent of the effect, on the 
quantity and nature of the pollutant, and 
the duration of the offense. 


(4) If the offense concealed another 
environmental violation, increase by 3 
to 5 levels, depending upon the nature of 
the concealed violation. 


COMMENTARY 


Section Q214 applies to offenses 
concerning substances not designated 
hazardous or toxic, usually punished under 33 
U.S.C. $§ 403, 406, 407, 411, 1319, 1344(s), 
1415(b), 1907, and 1908; and 42 U.S.C. §§ 300j- 
4, 4912, and 7413. They include violations of 
an order, plan, rule, regulation, limitation, 
standard, permit, or other requirement 
relating to pollution abatement, provided that 
the violation is not covered more precisely in 
another section. Also included are violations 
in which the defendant made a false 
statement in an application, record, report, 
plan, or other document; or falsified, 
destroyed, tampered with, or rendered 
inaccurate any monitoring device or method, 
or any record required to be maintained by 
law. If the violations involved a pesticide or a 
hazardous or toxic substance, § Q211 applies. 

The base offense level considers negligent 
violations that may involve criminal liability 
under 33 U.S.C. § 1319(c)(1), as well as 
violations resulting from knowing conduct. 
Section Q214{a)(1) attaches higher penalties 
to violations that result in actual 
environmental contamination, whether its 
ultimate effect is detectable or not. The 
specific offense characteristics in § Q214(a) 
(2) and (3) are similar to those in § Q211{a) 
because similar environmental results occur 
even if the contaminants are not specifically 
designated as hazardous. Therefore, the 
relevant factors in selecting the offense level 
are basically those described under § Q211. 
For example, the introduction of raw, 
untreated sewage into water from which 
drinking water is taken may cause serious 
illness, public disruption, and expense. If it is 
of a continuous or repetitive nature, 
punishment should be increased accordingly. 

Current environmental regulatory schemes 
rely heavily. upon record-keeping, monitoring, 
and self-reporting. If regulated persons or 





$s 


entities fail to collect, keep, or report 
accurate information, the programs 
prescribed by Congress for the protection of 
the public are substantially undermined. Such 
failures may conceal significant amounts of 
pollutants entering the environment and may 
result in harm to the public or the 
environment. 

Policy-‘statement § A314, Similar Prior 
Convictions; applies to any defendant subject 
to a higher maximum penalty because of a 
prior similar conviction under 33 U.S.C. 

§§ 1319(c)(1) or 1344 (s)(4) or 42 U.S.C. 
§ 7413(c)(1). 


§ Q215. Failure to Comply With 
Notification Requirements After Release 
of Hazardous Substance or Oil. If the 
violation involved oil, the base offense 
level is 6; if the violation involved a 
hazardous substance, the base offense 
level is 9. 

(a) Specific Offense Characteristics. 

(1) If the failure to report resulted in a 
‘delay in the cleanup of the discharge or 
release, increase by 1 to 5 levels, 
depending upon the circumstances of 
the offense. 

(2) If the failure to report resulted in 
an ongoing, continuous, or repetitive 
release that lasted a substantial period 
of time, increase by 2 to 5 levels, 
depending upon the circumstances of 
the offense. 

(3) If the failure to report resulted in 
harm to the environment, wildlife or the 
public, increase by 2 to 5 levels, 
depending upon the circumstances of 
the offense. 


‘COMMENTARY 


Notifications of spills and releases are 
required by 33 U.S.C. § 1321(b)(5) for oil or 
hazardous substances; 42 U.S.C, § 9601 et 
seq., as amended in 1986 and Pub. L. 99-499, 
Title Ill, § 325, Oct. 17, 1986, for hazardous 
substances; 43 U.S.C. §§ 1816(a), 1822(b) for 
offshore oil spills; and 33 U.S.C. § 1517(b) for 
oil spills. 

A major purpose of these requirements is 
to alert public officials so that threats to the 
environment and public health and safety 
may be minimized by prompt action. Even 
when the party responsible for the spill or 
release undertakes cleanup, public officials 
need to be alerted in order to monitor the 
work and assure that it is properly 
accomplished. The notification requirements 
are not substantial burdens; a toll-free 
number is provided for notifying federal 
authorities. Given the ease of compliance, 
non-compliance is particularly deserving of 
punishment. The specific offense 
characteristics take into account 
consequences of failure to report. The longer 
response and cleanup is delayed, the greater 
the likelihood of human or environmental 
harm. If the release is ongoing rather than of 
dimited duration, the likelihood of harm 
increases. 

Policy statement § A314, Similar Prior 
Convictions, applies to any defendant subject 
to a higher maximum penalty because of a 
prior similar conviction under 42 U.S.C. 


§ 9603 and Pub. L. 99-499, Title III, § 325, 
October 17, 1986. 


2. Conservation and Wildlife 


16 U:S.C. § 668(a), dd(e) 

16 U.S.C. § 707 

16 U.S.C. § 742j-1(a) 

16 U.S.C. § 1174{a) 

16 U.S.C. § 1338(a) 

16 U.S.C. § 1375(b) 

16 U.S.C. § 1540(b) 

16 U.S.C. § 1859 

16 U.S.C. § 3373(d) 

18 U.S.C, § 545 

Also See Statutory Index 

§ Q221. Specially Protected Fish, 
Wildlife, and Plants. If the defendant 
violated laws or regulations protecting 
fish, wildlife, or plants, the base offense 
level is 6. 

(a) Specific Offense Characteristics. 

(1) If the offense involved a 
commercial purpose, increase by 3 
levels. 

(2) If the offense involved fish, 
wildlife, or plants that were not 
quarantined as required by law, 
increase by 3 levels. 

(3) If the offense involved a quantity 
of fish, wildlife, or plants, that was 
substantial in relation either to the 
overall population of the species or to a 
discrete subpopulation, increase by 3 to 
5 levels, depending upon the 
circumstances of the offense. 

(4) If the specially protected fish, 
wildlife, or plants had a market value in 
excess of $1,000, increase the offense 
level by the appropriate number of 
levels from the Property Table, § B211. 

§ Q222: Lacey Act. The base offense 
level is determined as follows: 

(1) If the defendant imported, 
exported, transported, sold, received, 
acquired, or purchased any fish, wildlife, 
or plant taken, possessed, transported, 
or sold in violation of any treaty or law 
of the United States or any state, or in 
violation of any foreign law or Indian 
tribal law, the base offense level is 6. 

(2) If the defendant, having imported, 
exported, transported, sold, purchased 
or received any fish, wildlife, or plant, 
made or submitted a false record, 
account, label, or identification, the base 
offense level is 4. 

(3) If the defendant-imported, 
exported, or transported any container 
or package containing fish or wildlife 
without marking, labeling, or tagging in 
accordance with applicable regulations, 
the base offense level is 4. 

(a) Specific Offense Characteristics. 

(1) If the defendant knowingly 
imported or exported fish, wildlife, or 
plants referred to in § Q222(1), or if the 
defendant knowingly engaged in 
conduct involving the sale or purchase, 
or the offer or intent to sell or purchase 
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fish, wildlife, or plants, with a market 
value in excess of $350, increase by 3 
levels. 

(2) If the offense involved fish, 
wildlife, or plants that were not 
quarantined as required by law, 
increase by 3 levels. 

(3) If the offense involved a quantity 
of fish, wildlife, or plants, that was 
substantial in relation either to the 
overall population of the species or to a 
discrete subpopulation, increase by 3 to 
5 levels, depending upon the 
circumstances of the offense. 

(4) If the fish, wildlife, or plants had a 
market value in excess of $1,000, 
increase the offense level by the 
appropriate number of levels from the 
Property Table, § B211. 

§ Q223. National Parks, Forests, and 
Wildlife Refuges. The base offense level 
is determined as follows: 

(1) If property (other than fish or 
wildlife) was damaged or stolen, apply 
the appropriate sections in Part B, 
Offenses Involving Property. 

(2) If the offense was trespassing, 
apply § B222 in Part B, Offenses 
Involving Property. 

(3) If the defendant violated a hunting, 
fishing, or camping regulation or any 
other park, forest, or wildlife refuge 
regulation not covered elsewhere, the 
base offense level is 5. 

§ Q224. Airborne Hunting. The base 
offense level is 6. 

(a) Specific Offense Characteristics. 

(1) If the offense involved the capture 
or killing of multiple birds, fish or 
animals, increase by 1 to 4 levels, 
depending upon the nature and extent of 
the offense. 

(2) If the defendant knowingly 
captured or killed specially protected 
fish or wildlife, increase the offense 
level as indicated by the specific offense 
characteristics in § Q221 instead of 
(a)(1) above. 

(3) If the defendant used or possessed 
for a commercial purpose any fish or 
wildlife taken in violation of airborne 
hunting laws or regulations, increase the 
offense level as indicated by the specific 
offense characteristics in § Q222 instead 
of (a)(1) above. 

§ Q225. Magnuson Fishery 


Conservation and Management Act. 
The base offense level is 6. 


§ Q226. Smuggling of Fish, Wildlife, 
and Plants. The base offense level is 6. 
(a) Specific Offense Characteristics. 

(1) If the offense involved a 
commercial purpose, increase by 3 
levels. 

(2) If the offense involved fish, 
wildlife, or plants that were not 
quarantined as required by law, 
increase by 3 levels. 
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(3) If the offense involved a quantity 
of fish, wildlife, or plants that was 
substantial in relation either to the 
overall population of the species or to a 
discrete subpopulation, increase by 3 to 
5 levels, depending upon the 
circumstances of the offense. 

(4) If the fish, wildlife, or plants had a 
market value in excess of $1,000, 
increase by the appropriate number of 
levels from the Property Table, § B211. 


COMMENTARY 


Section Q221 applies to violations of the 
Endangered Species Act, 16 U.S.C. § 1540(b); 
the Bald and Golden Eagle Protection Act, 16 
U.S.C. § 668(a); the Migratory Bird Treaty 
Act, 16 U.S.C. § 707;the Marine Mammal 
Protection Act, 16 U.S.C. § 1375(b); the Wild 
Horse and Burro Act, 16 U.S.C, § 1338(a); and 
the Fur Seal Act, 16 U.S.C. § 1174(a). These 
statutes provide special protection to 
particular species of fish, wildlife, or plants. 
The base offense level for these statutes is 
low, so that probation may be imposed on 
first-time offenders. However, enhanced 
punishment is warranted where the offense 
involved a commercial purpose, the species 
were not quarantined as required by law, or 
the market value of the protected species was 
substantial. The Commission recognizes that 
an offense may have a serious impact upon 
protected species, even though the market 
value is negligible. In such circumstances if 
the species is either endangered or 
threatened, the greater enhancement should 
be applied. Policy statement § A314, Similar 
Prior Convictions, applies to defendants 
subject under the Bald and Golden Eagle 
Protection Act, 16 U.S.C. § 668(a) to a higher 
maximum sentence because of a prior 
conviction under the Act. 

Section-Q222 applies to violations of the 
Lacey Act Amendments of 1981, 16 U.S.C. 

§ 3373(d). This is the principal enforcement 
statute utilized to combat interstate and 
foreign commerce in illegally taken fish, 
wildlife and plants. The Act distinguishes 
between misdemeanor and felony violations; 
the guidelines retain that distinction. The 
base levels for misdemeanor and felony 
violations are increased if the market value 
of the fish, wildlife, or plants exceeds $1,000. 

Section Q223 applies to violations of laws 
governing conduct within National Parks, 
National Forests, or components of the 
National Wildlife Refuge System, and 


regulations implementing such laws. 16 U.S.C. 


Chapters 1, 2, 6-8; see 16 U.S.C. § 668dd(e). 
Specially protected wildlife are covered by 
§ Q231. 

Section Q224 applies to violations of the 
Airborne Hunting Act, 16 U.S.C. § 742j-1. 
Where multiple birds, fish, or animals are 
captured or killed, increased punishment is 
warranted. Enhancement is appropriate if the 
defendant captured or killed specially 
protected fish or wildlife for a commercial 
purpose (see specific offense characteristics 
in § Q222). 

Section Q225 applies to violations of the 
Magnuson Fishery Conservation and 
Management Act, 16 U.S.C. § 1859{b). The 
Act makes criminal any interference with the 
inspection and enforcement activities of 


authorized enforcement officers. Interference 
with these activities impairs the effective 
management of national fishery resources. 
The base offense level permits a 
probationary sentence for first offenders. 
These guidelines apply to similar penalty 
provisions in other fishery or conservation 
statutes. See North Pacific Fisheries Act, 16 
U.S.C. § 1030{b);-Antarctic Marine Living 
Resources Convention Act, 16 U.S.C. 

§ 2438(b); Atlantic Salmon Convention Act, 
16 U.S.C. § 3606(b)(2); and the Pacific Salmon 
Treaty Act, 16 U.S.C. § 3637(c). Where the 
offense involves the use of threats, 
intimidation, or bodily injury, the guidelines 
in Part A, Offenses Involving the Person, 
apply in lieu of § Q225. 

Section Q226 applies to violations of 18 
U.S.C. § 545 when a defendant smuggles or 
illegally brings fish, wildlife, or plants into 
the United States, or subsequently receives, 
conceals, buys, sells, or facilitates the 
transportation of fish, wildlife, or plants 
knowing the item was illegally brought into 
the United States. The guidelines in this 
section prevail over those in § T231 (also 
pertaining to violations of 18 U.S.C. § 545) 
since generally the primary purpose of 
smuggling wildlife is not tax evasion, but 
avoidance of other wildlife laws regulating 
importation of fish, wildlife, or plants. 
Enhanced punishment is warranted where 
the offense was for a commercial purpose, 
quarantine requirements were evaded, the 
offense involved a substantial quantity of 
fish, wildlife, plants or specially protected 
fish, wildlife, or plants, or the market value 
exceeded $1,000. 


Part R—Antitrust Offenses 


15 U.S.C. §§ 1-3 

Introduction. These guidelines apply 
to violations of the antitrust laws. 
Although they are not unlawful in all 
countries, there is near universal 
agreement that restrictive agreements 
among competitors such as horizontal 
price fixing (including bid rigging) and 
horizontal market allocation can cause 
serious economic harm. However, there 
is little agreement about the harmfulness 
of other types of antitrust violations; the 
law involving them is frequently 
unsettled and criminal prosecutions are 
infrequent. Consequently, the guidelines 
divide antitrust offenses into two 
categories: Price Fixing or Market 
Allocation Agreements Among 
Competitors (§ R211) and Other 
Antitrust Violations (§ R212). 

§ R211. Price Fixing or Market 
Allocation Agreements Among 
Competitors. The base offense level is 9, 
unless the volume of commerce 
attributable to the offender is less than 
$1 million or more than $4 million, in 
which case the base offense level is as 
follows: 


Volume of commerce 


Under $1,000,000 
$1,000,001 to $4,000,000 
$4,000,001 to $15,000,000 
$15,000,001 to $50,000,000 
Over $50,000,000 


For purposes of this guideline, the 
volume of commerce attributable to an 
individual participant in a conspiracy is 
the volume of commerce done by him or 
his principal in the goods or services 
that are the subject of the violation. 
When multiple counts or conspiracies 
are involved, the volume of commerce 
should be treated cumulatively to 
determine a single, combined offense 
level. 

Fines. A fine shall be imposed in 
addition to any term of imprisonment. 
The guideline fine range for an 
individual conspirator is from 4 to 10 
percent of the volume of commerce, but 
not less than $20,000. The fine range for 
an organization is from 20 to 50 percent 
of the volume of commerce, but not less 
than $100,000. The statutory maximum 
fine is $250,000 for individuals and 
$1,000,000 for organizations, but is 
increased when multiple counts are 
involved. 

§ R212. Other Antitrust Violations. 
The base offense level is 6. 


COMMENTARY 


§ R211. The Commission finds that the most 
effective method to deter individuals from 
committing this crime is through imposing 
short prison sentences coupled with large 
fines. The guideline is designed with that 
purpose in mind. Absent adjustments, 
mandatory minimum prison sentences are 
two months in cases where the volume of 
commerce is not large, and will be four 
months or longer in the majority of cases that 
are prosecuted. Considerably longer 
sentences will be possible, and will be 
mandated for repeat offenders. Adjustments 
for acceptance of responsibility and, in a few 
instances, role in the offense, may decrease 
these minimum sentences, but should not 
affect the level of fines. Fines are greatly 
increased over current practice. 

The guideline imprisonment terms 
represent a substantial change from present 
practice. Currently, approximately 20 percent 
of all individuals convicted of antitrust 
violations are imprisoned and they serve, on 
average, slightly more than three months. The 
guideline prison terms are, however, 
consistent with the parole guidelines: The 
current average fine for individuals is only 
approximately $16,000; for corporations, it is 
approximately $133,000. 

Tying the offense level to the scale or 
scope of the offense is important in order to 
ensure that the sanction is in fact punitive 
and that there is some incentive to desist 





from a violation once it has begun. The 
offense levels are not based directly on the 
amount of damages caused by the violation 
because damages are difficult and time 
consuming to establish. The volume of 
commerce is a reasonable and more readily 
measurable substitute. The limited empirical 
data currently available show that fines 
increase with the volume of commerce and 
the term of imprisonment probably does also. 

Substantial fines are an essential part of 
the sanction. It is estimated that the average 
additional profit attributable to price fixing is 
10 percent of the selling price. The 
Commission has specified that a fine from 
two to five times that amount be imposed on 
organizational defendants because of the 
difficulty in identifying violators. Additional 
monetary penalties can be provided through 
private treble damage actions. The 
Commission has specified a lower fine for 
individuals. In setting the fine for individuals, 
the court should consider the extent of the 
defendant's participation in the offense, his 
role, and the degree to which he personally 
profited from the offense (including salary, 
bonuses, and career enhancement). The fines 
specified represent substantial increases over 
existing practice. The Commission finds that 
most antitrust defendants have the resources 
and earning capacity to pay fines, at least 
over time, and will monitor the level of fines 
that are imposed and actually paid. If the 
court concludes that the defendant lacks the 
ability to pay the guideline fine, it should 
impose community service in lieu of a portion 
of the fine. The community service should be 
equally burdensome as a fine. 

No specific increase in the sanction is 
provided for defendants who initiate an 
antitrust conspiracy or coerce others to join 
it. These considerations are dealt with under 
Part Z, Role in the Offense. 

Recidivist antitrust violators might warrant 
sentences at or above the guideline 
maximum, even after adjustment for prior 
record. 

§ R212. The offense level for antitrust 
offenses other than price fixing or market 
allocation has been set at 6 because such 
offenses do not invariably cause serious 
harm. The civil system, which allows for 
private treble damage actions and injunctive 
relief, provides both a deterrent and a 
remedial effect, particularly because non- 
horizontal practices are generally difficult to 
conceal. 


Part S—Money Laundering and 
Monetary Transaction Reporting 


18 U.S.C. § 371 

18 U.S.C. § 1001 

18 U.S.C. §§ 1005-1008 

18 U.S.C. § 1014 

18 U.S.C. §§ 1956-1957 

31 U.S.C. §§ 5313-5314 

31 U.S.C. § 5316 

31 U.S.C. § 5322 

31 U.S.C. § 5324 

§ S211. Failure to Report Monetary 
Transactions; Structuring Transactions 
to Evade Reporting Requirements. The 
base offense level is 10. 

(a) Specific Offense Characteristics. 


(1) If the defendant knew that the 
funds were the proceeds of: 

(A) an unlawful activity involving the 
manufacture, importation, or 
distribution of narcotics or other 
controlled substances, increase by 5 
levels; 

(B) any other specified unlawful 
activity (see 18 U.S.C. § 1956(c)(7)), 
increase by 3 levels. 

(2) If the defendant committed the 
offense with the intent to promote any 
specified unlawful activity, increase by 
3 levels. 

(3) If the value of the funds exceeded 
$100,000, increase the offense level as 
follows: 


$600,001 to $1,000,000... 
$1,000,001 to $2,000,000 
$2,000,001 to $3,500,000. 


$6,000,001 to $10,000,000 

$10,000,001 to $20,000,000.......... 

$20,000,001 to $35,000,000........... 
$35,000,001 to $60,000,000 

$60,000,001 to $100,000,000......... 

Over $100,000, 000................-s--00+0 ..| Add 13 or 


COMMENTARY 


This section applies to violations of 31 
U.S.C. §§ 5313, 5314, 5316, 5322, 5324, which 
relate to records and reports of certain 
transactions involving currency and 
monetary instruments. The maximum prison 
sentence for these offenses is five years. 
These offenses sometimes are prosecuted as 
conspiracies, frauds, or false statements 
under 18 U.S.C. §§ 371, 1001, 1005-1008, or 
1014. 

Money laundering activities are essential 
to the operation of organized crime. Congress 
has recently increased the maximum 
penalties for a typical money laundering case 
from a one year misdemeanor to twenty 
years imprisonment. The guidelines provide 
substantial punishments for these offenses. In 
fiscal year 1985, the time served by 
defendants convicted of felonies involving 
monetary transaction reported under 31 
U.S.C. §§ 5313, 5316, and 5322 averaged about 
ten months, and only a few defendants 
served as much as four to five years. 
However, courts have been imposing higher 
sentences as they come to appreciate the 
perniciousness of this activity, and sentences 
as long as thirty-five years have been 
reported. Congress has demonstrated its 
intent to increase the sanctions for money 
laundering offenses by making all reporting 
violations felonies in 1984, as well as by 
enacting the Money Laundering Control Act 
of 1986, which creates new offenses and 
provides higher maximum sentences for 
similar conduct when facilitation or 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


concealment of serious criminal activity is 
involved. 

The sentencing factors are derived from 
distinctions in the statute and in the Money 
Laundering Control Act. The dollar value of 
the transactions not reported is an indicator 
of several factors that are pertinent to the 
sentence, including the likely criminal source 
of the funds, the size of the criminal 
enterprise, and the extent to which the 
defendant participated. The defendant's 
intent and the nature of any associated 
criminal behavior are also important. In 
keeping with the Congressional intent of the 
Anti-Drug Abuse Act of 1986 (of which the 
Money Laundering Control Act is a part), the 
offense level is increased the most when any 
associated criminal activity is “specified 
unlawful activity” that involves. trafficking in 
narcotics or other dangerous drugs. This 
includes a conspiracy or other inchoate 
offense, an object of which is the 
manufacture, importation, or distribution of 
narcotics or other controlled substances. A 
further increase is provided when the 
defendant actually intended to promote the 
carrying on of an illegal activity specified in 
the statute. 

The offense levels in this section presume 
that the defendant should have suspected 
that the funds involved were likely to be the 
proceeds of crime. Section Y216, Criminal 
Purpose, authorizes the court to depart from 
the guidelines by enhancing the sentence if 
the defendant violated these statutes to 
facilitate or conceal another crime, or for 
some other criminal purpose. Conversely, if 
the circumstances would have indicated to a 
reasonable man that the funds were unlikely 
to be the preceeds of crime, the court should 
depart from the guidelines by reducing the 
otherwise applicable sentence. 


§ S212. Laundering of Monetary 
Instruments. The base offense level is 
20. 

(a) Specific Offense Characteristics. 

(1) If the defendant was convicted 
under 18 U.S.C. § 1956(a)(1}(A), increase 
by 3 levels. 

(2) If the specified unlawful activity 
involved the manufacture, importation, 
or distribution of narcotics or other 
controlled substances, increase by 2 
levels. 


(3) If the value of the funds exceeded 
$100,000, increase the offense level as 
specified in § $222(a)(3). 


COMMENTARY 


This section applies to violations of 18 
U.S.C. § 1956. That statute is a part of the 
Anti-Drug Abuse Act of 1986 that prohibits 
financial transactions involving funds that 
are the proceeds of “specified unlawful 
activity,” if such transactions are intended to 
facilitate that activity, or conceal the nature 
of the proceeds or avoid a transaction 
reporting requirement. The maximum term of 
imprisonment specified is twenty years. 

This guideline provides for significant 
punishment in keeping with the clear intent of 
the legislation. The punishment is higher than 
that specified in § S211 because of the higher 
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statutory maximum, and the added elements 
and higher standard of proof as to knowledge 
and intent. 

The base offense level is set to correspond 
roughly with the current parole guidelines 
when more than $500,000 is involved. A 
higher punishment is specified when the 
defendant is convicted under 18 U.S.C. 

§ 1956(a)(1)(A) because that subsection 
applies to defendants who did not merely 
conceal a serious crime that had already 
taken place, but encouraged or facilitated the 
commission of further crimes. 

The amount of money involved is included 
as a factor because it is an indicator of the 
scope of the criminal enterprise as well as the 
degree of the defendant's involvement. 
Narcotics trafficking is included as a factor 
because of the clearly expressed 
Congressional intent to adequately punish 
persons involved in that activity. 


§ $213. Engaging in Monetary 
Transactions in Property Derived from 
Specified Unlawful Activity. The base 
offense level is 18. 

(a) Specific Offense Characteristics. 


(1) If the offender knew the 
transaction involved the proceeds of 
specified unlawful activity, increase by 
2 levels. 

(2) If the specified unlawful activity 
involved the manufacture, importation, 
or distribution of narcotics or other 
controlled substances, increase by 2 
levels. 


(3) If the value of the funds exceeded 
$100,000, increase the offense level as 
specified in § $211(a)(3). 


COMMENTARY 


This section applies to violations of 18 
U.S.C. § 1957. That statute is a part of the 
Anti-Drug Abuse Act of 1986 prohibiting 
financial transactions that exceed $10,000 
and involve the proceeds of “specified 
unlawful activity” (as defined in 18 U.S.C. 

§ 1956), knowing that the funds were 
“criminally derived property.” The maximum 
term of imprisonment specified is ten years. 

The statute is similar to 18 U.S.C. § 1956. 
This guideline provides for significant 
punishment, in keeping with the intent of the 
legislation. The punishment is higher than 
that specified in § S211 because of the higher 
statutory maximum and the added element of 
knowing that the funds were criminally 
derived property. In keeping with the 
apparent legislative intent, expressed in the 
Money Laundering Control Act, to adequately 
punish those who aid specified criminal 
activity, a higher punishment is provided 
when the defendant knew that the funds 
were the proceeds of such activity, as 
opposed to merely criminally derived 
property. See § Y216, General Provisions. 

The amount of money involved is included 
as a factor because it is an indicator of the 
scope of the criminal enterprise and the 
degree of the defendant's involvement. 
Narcotics trafficking is included as a factor 
because of the clearly expressed 
Congressional intent to adequately punish 
persons involved in that activity. 


Part T—Offenses Involving Taxation 


Introduction. The primary purpose of 
the laws that make certain tax offenses 
criminal is to ensure the full, prompt, 
and efficient collection of taxes. 
Accurate reporting of information is 
another interest protected. These 
guidelines are intended to provide for a 
just sentencing structure that advances 
the purposes of the tax laws. 


1. Income Taxes 


26 U.S.C. §§ 7201-7207 

26 U.S.C. § 7215 

§ T211. Tax Evasion. The base offense 
level is the level in the Tax Table, 

§ T241, that corresponds to the tax 
deficiency. If the amount of the 
deficiency is not established, the base 
offense level is 9. For purposes of this 
guideline, “deficiency” means the total 
amount of tax that the taxpayer evaded 
or attempted to evade, but not less than 
25 percent of the amount any 
misstatements or omissions decreased 
reported net income. When more than 
one year or more than one taxpayer is 
involved, the amounts are to be added. 
The deficiency does not include any 
interest or penalties. 

(a) Specific Offense Characteristic. 

(1) If the offense was committed in 
furtherance of or in conjunction with a 
movement to encourage others to violate 
the internal revenue laws, increase by 2 
to 4 levels, depending upon the nature of 
the conduct and its potential to subvert 
the tax system. 

§ T212. Willful Failure To File Return, 
Supply Information, or Pay Tax. The 
base offense level is one level lower 
than the level in the Tax Table, § T241, 
corresponding to the deficiency as 
defined below. If there is no deficiency, 
or its amount is not established, the 
base offense level is 6. For purposes of 
this guideline, “deficiency” means the 
total amount of tax that the taxpayer 
owed and did not pay, but not less than 
10 percent of the amount by which the 
taxpayer's total income exceeded 
$20,000. 

(a) Specific Offense Characteristic. 

(1) If the offense was committed in 
furtherance of or in conjunction with a 
movement to violate the internal 
revenue laws, increase by 2 to 4 levels, 
depending upon the nature of the 
conduct and its potential to subvert the 
tax system. 

§ T213. Fraud and False Statements 
(Under Penalty of Perjury). If the offense 
was committed in order to facilitate 
evasion of a tax, including a future tax, 
the base offense level is the level in the 
Tax Table, § T241, corresponding to a 
deficiency of 25 percent of the amount 
by which income was understated. 
Otherwise, the base offense level is 6. 
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(a) Specific Offense Characteristics. 

(1) If the offender was in the business 
of preparing or assisting in the 
preparation of tax returns or of 
providing documentation for the 
substantiation of tax returns, increase 
by 1 level. 

(2) If the offense was committed in 
furtherance of or in conjunction with an 
organized movement to encourage 
others to violate the internal revenue 
laws, increase by 2 to 4 levels, 
depending upon the nature of the 
conduct and its potential to subvert the 
tax system. 

§ T214. Aiding, Assisting, Procuring, 
Counseling, or Advising Tax Fraud. The 
base offense level is the level in the Tax 
Table, § T241, corresponding to a 
deficiency of 25 percent of the total 
amount by which income was 
understated pursuant to the defendant's 
advice or instructions. If there is no 
deficiency, or its amount is not 
established, the base offense level is 6. 

(a) Specific Offense Characteristics. 

(1) If the defendant was in the 
business of preparing or assisting in the 
preparation of tax returns or of 
providing documentation for the 
substantiation of tax returns, increase 
by 1 level. 

(2) If the defendant committed the 
offense in furtherance of or in 
conjunction with a fraudulent pattern or 
scheme from which he derived 
substantial income, increase by 2 to 4 
levels, depending upon the nature and 
extent of the scheme. 

(3) If the offense was committed in 
furtherance of or in conjunction with a 
movement to encourage others to violate 
the internal revenue laws, increase by 2 
to 4 levels, depending upon the nature of 
the conduct and its potential to subvert 
the tax system. 

§ T215. Fraudulent Returns, 
Statements, or Other Documents. The 
base offense level is 6. 

§ T216. Failing To Collect or 
Truthfully Account for and Pay Over 
Tax. The base offense level is 4, or the 
level in the Tax Table, § T241, 
corresponding to the amount of tax not 
paid over, whichever is greater. 

§ T217. Failing To Deposit Collected 
Taxes in Trust Account as Required 
After Notice. The base offense level is 4, 
or five less than the level in the Tax 
Table, § T241, corresponding to the 
amount not deposited, whichever is 
greater. 

§ T218. Failing To Furnish an 
Employee a True Statement Regarding a 
Tax Withheld. The base offense level is 
4. 

§ T219. Furnishing False Information 
to an Employer in a Withholding 





Exemption Certificate, or Failing to 
Supply Information that Would Require 
an Increase in the Tax To Be withheld. 
The base offense level is 4. 


2. Alcohol and Tobacco Taxes 


§ T221. Non-Payment of Taxes. The 
base offense level is the level in the Tax 
Table, § T241, corresponding to the 
amount of taxes that the taxpayer failed 
to pay or attempted not to pay. 

§ T222. Regulatory Offenses. The base 
offense level is 4. 


3. Customs Taxes 


§ T231. Evading Import Duties or 
Restrictions (Smuggling). The base 
offense level is the level in the Tax 
Table, § T241, corresponding to the duty 
evaded. 

§ T232. Receiving or Trafficking in 
Smuggled Property. The offense level is 
the offense level from § T231 for 
smuggling the object into the United 
States without paying the duty. 


4. Tax Table 
§ T241. Tax Table. 


less than $2,000 


$5,001 to $10,000... 
$10,001 to $20,000 
$20,001 to $40,000 
$40,001 to $70,000 
$70,001 to $120,000... 
$120,001 to $200,000 
$200,001 to $350,000 
$350,001 to $600,000 
$600,001 to $1,000,000... 
Over $1,000,000 


COMMENTARY 


Offenses Involving Income Taxes 


This part deals with criminal violations of 
the internal revenue laws. The offense levels 
have been set independently of those for 
offenses such as fraud or theft because the 
collection of taxes involves a unique 
governmental interest and estimates of the 
level of evasion are extremely high. 

§ 7211. This section deals with conduct 
proscribed by 26 U.S.C. § 7201. In order for 
there to be a violation of 26 U.S.C. § 7201, 
there must be an affirmative act in 
furtherance of the evasion of taxes. If there 
was no affirmative act, another section may 
apply. (E.g., if the taxpayer did not pay the 
tax and did not file a return, see § T212.) 
False statements in furtherance of the 
evasion (See § T213, § T215, and § T219) are 
considered part of tax evasion, and generally 
would not warrant consecutive sentences 
unless they occur in connection with taxes 
other than those that the defendant is 
charged with evading or attempting to evade. 

This guideline relies most heavily on the 
amount of tax evaded because the interest 


protected by the statute is the collection of 
taxes. A greater evasion is obviously more 
harmful to the treasury, and more serious 
than a smaller one with otherwise similar 
characteristics. The guideline adopts a 
definition of “deficiency” that is intended to 
minimize the number and significance of 
disputes regarding the amount or size of the 
evasion. It corresponds to neither the 

“criminal deficiency” nor the “civil 
deficiency” as those terms are commonly 
defined. Rather, for purposes of the pitddies. 
the deficiency is the larger of any of three 
figures as to which the prosecution presents 
reliable information: (1) The amount of tax 
that the taxpayer evaded; (2) the amount of 
tax that he attempted to evade; or (3) 25 
percent of the amount by which any false 
statement or omission made with scienter 
(i.e., knowingly or recklessly) caused income 
to be understated, exclusive of offsetting 
items. The court is to determine these 
amounts as it would any other guideline 
factor, and need only make a reasonable 
estimate of the range (level) in the Tax Table 
where the deficiency falls. The purpose of 
these alternative standards is to deal with 
differing methods of proof and to eliminate 
disputes as to whether the taxpayer was 
entitled to offsetting adjustments that he 
failed to claim. When the indirect method of 
proof is used, the amount of unreported 
income may be uncertain; the guideline 
contemplates that the court will simply make 
a plausible estimate based on the facts 
presented, keeping in mind that 
countervailing facts are within the control of 
the defendant. 

The overlapping imprisonment ranges in 
the Tax Table should also result in 
minimizing disputes. The consequence of an 
inexact estimate of the deficiency is never 
severe, even when the deficiency is near the 
boundary of a range. For example, even 
though the difference between $39,999 and 
$40,001 results in a change from level 10 to 
level 11, a sentence of eight to twelve months 
would be within the guidelines for either 
level. Indeed, any sentence between ten and 
twelve months would be within the 
guidelines for a deficiency ranging from 
$20,000 to $120,000. Thus, for al! dollar 
amounts, the Tax Table affords the court 
considerable latitude in evaluating other 
factors, even when the amount of the 
deficiency is uncertain. 

The presumptive base offense level has 
been set at 9, which corresponds to an 
evasion of $10,000 to $20,000. The great 
majority of tax evasion cases that are 
prosecuted involve a deficiency of at least 
$10,000. Thus, the fact that an evasion 
involved a particularly small amount of taxes 
may be viewed as a mitigating factor. 

This guideline is intended both to reduce 
disparity in sentencing for tax evasion and to 
increase average sentence length somewhat, 
particularly for large-scale evasions. As a 
result, the number of purely probationary 
sentences will be reduced. Roughly half of all 
tax evaders are sentenced to probation 
without imprisonment, while the other half 
receive sentences that require them to serve 
an average prison term of twelve months. The 
Commission finds that any additional costs of 
imprisonment that may be incurred as a 
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result of the increase in the average term of 
imprisonment for tax evasion are 
inconsequential in relation to the potential 
increase in revenue. Current estimates are 
that income taxes are underpaid by some $90 
billion annually. 

Although currently some large-scale 
evaders serve as much as five years in 
prison, in practice the average sentence 
length, for defendants sentenced to a term of 
imprisonment, does not increase significantly 
with the amount of tax evaded. Thus, the 
average time served by those sentenced to a 
term of imprisonment for evading less than 
$10,000 in taxes is about nine months, while 
the corresponding figure for those evading 
over $100,000 in taxes is about sixteen 
months. Guideline sentences should result in 
small increases in the average length of 
imprisonment for most tax cases that involve 
less than $100,000 in tax evaded. The 
increase may be slightly larger for cases 
involving more taxes. Absent aggravating 
factors, all sentences will be well below the 
corresponding maximum presumptive parole 
guideline. 

Factors considered for incorporation into 
the guidelines included: (1) The amount of tax 
evaded, (2) whether the income on which the 
tax was evaded was unlawfully obtained, (3) 
the proportion of the tax evaded to the total 
tax due, (4) the number of years of evasion, 
(5) whether there was careful planning, (6) 
whether the offender encouraged or assisted 
others to evade taxes, and (7) whether the 
offender notified the Internal Revenue 
Service of the violation. Only factors (1) and 
(6) have been expressly incorporated into the 
guideline. 

Factor (1) (the amount of tax that the 
offender evaded or attempted to evade): As 
discussed above, this is the primary factor, 
since the primary interest protected by the 
laws against tax evasion is collection of 
revenue. 

Factor (2) (whether the income was 
lawfully or unlawfully obtained): Inclusion of 
this factor for deterrence purposes would 
appear justified because unlawfully obtained 
income is generally unreported or otherwise 
difficult to establish. In practice, it appears to 
have an effect that is significant but difficult 
to measure. Because its impact is difficult to 
quantify, and it is substantially equivalent to 
§ Y216, Criminal Purpose, the Commission 
has elected not to include this factor 
explicitly in the tax guidelines. Instead, the 
court is encouraged to rely upon the General 
Provisions and make the appropriate upward 
adjustment if faced with this type of conduct. 

Factor (3) (the proportion of the tax due 
that was evaded): This factor raises the issue 
of whether, for example, one who evades 
$100,000 in tax when it is 90 percent of the 
tax due should be punished more than one 
who evades $100,000 in tax when that is 10 
percent of the tax due. Proponents of this 
factor argue that the former situation merits 
more punishment than the latter. That is by 
no means clear. In either case, the harm to 
the treasury is identical. Moreover, it sould, 
on average, be considerably easier to prove 
intentional evasion in the former case, 
implying that for deterrence purposes, the 
latter case might require more punishment. 
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On the other hand, it might be argued that 
persons in the latter category are likely to be 
more responsive to the threat of sanctions 
because of their enormous income, so that 
not as high a sentence would be required in 
order to deter them. The available evidence 
does not enable the Commission to determine 
whether this somewhat complex factor has a 
significant impact in current practice. For 
these reasons, the Commission has elected 
not to include it in the initial guidelines. 

Factor (4) {the number of years of evasion): 
This factor is related in part to the amount of 
tax evaded. Proponents of the factor argue 
that it is worse, for example, to evade $10,000 
in tax over four years than in a single year. 
Presence of the factor thus implies greater 
culpability. It is plausible that multiple years 
of evasion cause the court and the IRS to 
underestimate the amount of tax evaded. 
Under current practice, repeated instances of 
evasion appear to result in an average 
additional time served of approximately one 
month. 

Factor (5) (careful planning): It is difficult 
to commit tax evasion without planning. 
However, unusually sophisticated efforts to 
conceal the evasion obviously decrease the 
likelihood of detection. It is also likely that 
this factor, which can be related to organized 
criminal activity, has some impact on current 
practices. However, available data do not 
permit the Commission to quantify its effect. 

Factor (6) (aiding or encouraging others to 
evade taxes): This factor, which may amount 
to a violation of 26 U.S.C. § 7206{2), 
significantly increases the risk of revenue 
loss, particularly when an organized 
movement is involved, and therefore has 
been expressly included as an aggravating 
factor. Although this factor is quite significant 
in current practice, where its average effect 
appears to be to increase the average term of 
imprisonment by one year, its importance 
obviously depends upon the nature and 
extent of the conduct. Accordingly, the 
Commission has chosen to provide a range 
for the factor. 

Factor (7) {filing a corrected return): Giving 
the Internal Revenue Service notice of an 
error obviously increases the likelihood that 
a fraud or evasion will be detected. However, 
filing a corrected return may also be a ploy to 
avoid criminal liability. Existing data do not 
address this factor, and to a large extent it 
overlaps with the Chapter Three adjustment 
for Acceptance of Responsibility. 
Accordingly, no adjustment has been 
provided for this factor. 

The Commission has decided not to make a 
distinction in the guideline to treat an 
employee who prepares fraudulent returns on 
behalf of his employer less severely than the 
principal. The role in the offense adjustments 
(Part Z) should suffice for this purpose. 

This guideline does not treat an 
unsuccessful attempt less severely because 
such attempts generally involve completed 
acts that, but for fortuitous circumstances 
such as action by the Internal Revenue 
Service would result in the evasion. The 
statute makes no distinction in punishment as 
between an attempt and a completed offense; 
indeed, the offense is an attempt. 

§ 7212. This section refers to violation of 26 
U.S.C. § 7203. Such violations.are usually.- - 


serious misdemeanors that are similar to tax 
evasion, except that. there need be no 
affirmative act in support of the offense. It is 
rarely prosecuted unless the defendant also 
owed taxes that he failed to pay. In instances 
where no tax was due, the court should 
consider whether a sentence at or below the 
guideline minimum is warranted, especially if 
the failure to file was unconnected with other 
unlawful activity. 

Because the conduct generally is 
tantamount to tax evasion, the guideline is 
similar to that for tax evasion (§ T211). 
Because the offense is a misdemeanor, the 
offense level has been set at one below the 
level corresponding to evasion of the same 
amount of taxes. The commentary to § T211 
regarding aggravating and mitigating factors 
also applies to this offense. 

An alternative measure of the deficiency, 
10 percent of total income in excess of 
$20,000, has been provided because of the 
difficulty of computing the deficiency, which 
may become the subject of protracted civil 
litigation. It is expected that this measure will 
generally understate the tax due, and will not 
call for a punishment approaching the 
maximum unless very large incomes are 
involved. Thus, the burden will remain on the 
prosecution to provide a more accurate 
estimate of the deficiency if it seeks 
enhanced punishment. 

The intended impact of this guideline is to 
increase the average time served for this 
offense, and to increase significantly the 
number of violators who receive a term of 
imprisonment. Currently, the average time 
served for this offense is about 2.5 months, 
including those who are not sentenced to 
prison. Considering only those who do serve 
a term of imprisonment, the average term is 
about six to seven months. 

§§ T213 and T214. § T213 refers to conduct 
proscribed by 26 U.S.C. $§ 7206(1), and 
7206(3)-{5). Section T214 applies to conduct 
proscribed by 26 U.S.C. § 7206(2). Together, 
these guidelines cover the wide variety of 
conduct prohibited by 26 U.S.C. § 7206, 
conduct generally amounting to actual or 
attempted tax evasion {subsection 1), or 
assisting in tax evasion (subsection 2). 
Accordingly, the guidelines treat the offenses 
essentially as tax evasion. 

In instances where the offender is setting 
the groundwork for future tax evasion, he 
may make false statements that underreport 
income but, as of the time of conviction, may 
not yet have resulted in a tax deficiency. To 
deal with those cases, the deficiency is to be 
computed using a rate of 25 percent, 
somewhat below the maximum under the 
new tax law. The same rate is used when the 
taxes of another person are involved, so as to 
avoid complex problems of proof and 
invasion of privacy. Misreporting of income 
by the principal that the defendant facilitated 
would have to be established. 

In certain instances, such as promotion of a 
tax shelter scheme, the offender may advise 
other persons to violate their tax obligations 
through filing returns that find no support in 
the tax laws. If this type of conduct can be 
shown to have resulted in the filing of false 
returns (regardless of whether the principals 
were aware of their falsity), it will be treated 
as evasion of the approximate amount 
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(computed by using a tax rate of 25 percent) 
by which the returns understate the taxes 
due. 

A more severe punishment is specified for 
tax preparers because their misconduct poses 
a greater risk of revenue loss and is more 
clearly willful. The same is true for tax 
protesters. 

See also commentary to § T211 regarding 
significant factors not expressly incorporated 
into these guidelines. 

§ T215. This section refers to conduct 
proscribed by 26 U.S.C. § 7207, which is a 
misdemeanor. It is to be distinguished from 
26 U.S.C. § 7206(1) (§ T213), which is a felony 
that requires a false statement under penalty 
of perjury. The offense level has been set at 5 
in order to give the sentencing judge 
considerable latitude because the conduct 
may be similar to tax evasion. 

§ 7216. This section refers to conduct 
proscribed by 26 U.S.C. § 7202. This offense is 
a felony that is infrequently prosecuted. The 
failure to collect or truthfully account for the 
tax must be willful, as must the failure to pay. 

Where no effort is made to defraud the 
employee, the offense is a form of tax 
evasion, and is treated as such in the 
guidelines. For purposes of applying the Tax 
Table, the deficiency is the amount of unpaid 
tax. In the event that the employer not only 
failed to account to the Internal Revenue 
Service and pay over the tax, but also 
collected the tax from employees and did not 
account to them for it, it is both tax evasion 
and a form of embezzlement. In such 
instances, the court should consider 
increasing the offense level. 

§ T217. This section refers to conduct 
proscribed by 26 U.S.C. § 7215 and 7512{b). 
This offense is a misdemeanor that does not 
require any intent to evade taxes, nor even 
that taxes have not been paid. The more 
serious offense is 26 U.S.C. § 7202 (See 
§ T2186). 

This offense should be relatively easy to 
detect and fines may be feasible. 
Accordingly, it has been graded considerably 
lower than tax evasion, although some effort 
has been made to tie the offense level to the 
level of taxes that were not deposited. The 
deficiency is the amount of tax that was not 
deposited. If funds are deposited and 
withdrawn without being paid to the Internal 
Revenue Service, they should be treated as 
never having been deposited. 

A fine that is a percentage of the funds not 
deposited is suggested. 

§ 7218. This section refers to conduct 
proscribed by 26 U.S.C. § 7204, a 
misdemeanor that is infrequently prosecuted 
and rarely results in a substantial term of 
imprisonment. 

§ 7219. This section refers to conduct 
proscribed by 26 U.S.C. § 7205. This offense 
rarely results in a substantial term of 
imprisonment. The court should, however, 
consider increasing the offense level if the 
offender was attempting to evade, rather than 
delay, payment of taxes. 

2. Offenses Involving Alcohol and Tobacco 
Taxes 


This section deals with offenses contained 
in-Parts I-IV of Subchapter J of Title 26, 





chiefly 26 U.S.C. §§ 5601-5605, 5607, 5608, 
5661, 5671, 5697, and 5762, Where the essence 
of the conduct is tax evasion or a regulatory 
violation. Because these offenses are no 
longer a major enforcement priority, no effort 
has been made to provide a section-by- 
section set of guidelines. Rather, the conduct 
is dealt with by dividing offenses into two 
broad categories: tax evasion offenses and 
regulatory offenses. 

§ 7221. The most frequently prosecuted 
conduct violating this section is operating an 
illegal still. 26 U.S.C. § 5601(a)(1). Offenses in 
this subsection are treated as equivalent to 
income tax evasion offenses. The tax 
deficiency is the total amount of unpaid taxes 
that were due on the alcohol and/or tobacco. 

Offense conduct directed at more than tax 
evasion, e.g., theft or fraud may warrant 
departure above the guideline. 

§ 7222. For offenses where there is no 
effort to evade taxes, such as record-keeping 
violations, the offense level is set at 5. 
Prosecution of these offenses is rare. 


3. Offenses Involving Customs 


This part deals with violations of 18 U.S.C. 
§§ 496, 541- 545, 547, 548, 550, 551, 1915 and 
19 U.S.C. §§ 283, 1436, 1464, 1465, 1568(e), 
1708(b). These guidelines are primarily aimed 
at revenue collection or trade regulation. 
They are not intended to deal with the 
importation of contraband, such as drugs, or 
other items such as obscene material, 
firearms or pelts of endangered species, 
importation of which is prohibited or 
restricted for non-economic reasons. Other, 
more specific legislation generally applies to 
most of these offenses. Importation of 
contraband or stolen goods would be a 
reason for referring to another, more specific 
guideline, or for imposing a sentence above 
that specified in these guidelines. 

§ 7231. This offense is treated as 
equivalent to tax evasion. A lower offense 
level, or a point near the minimum of the 
range, might be appropriate for cases 
involving tourists who bring in items for their 
own use. Such conduct generally poses a 
lesser threat to revenue collection. 

Particular attention should be given to 
items whose entry is prohibited, limited, or 
restricted. Especially when such items are 
harmful or protective quotas are in effect, the 
duties evaded on such items may not 
adequately reflect the harm to society or 
protected industries resulting from their 
importation. In such instances, the court 
should impose a sentence above the 
guideline. A sentence based upon an 
alternative measure of the “duty” evaded, 
such as the increase in market value due to 
importation, or 25 percent of the items’ fair 
market value in the United States, might be 
considered. 

§ T232. This offense, encompassed by 18 
U.S.C. § 545, is treated as equivalent to 
smuggling without payment of any duty. 


Part X—Other Offenses 


Introduction. The guidelines in this 
part have application to a broad variety 
of illegal activities that can occur in 
numerous contexts and are not covered 
by a specific guideline. 


1. Conspiracies, Attempts, Solicitations 


18 U.S.C. § 286 

18 U.S.C. §§ 371-373 

18 U.S.C. § 2271 

Also See Statutory Index 

§ X211. Conspiracies and Attempts. If 
the defendant was convicted of a 
conspiracy or an attempt not otherwise 
covered by a specific guideline, the 
offense level is the same level as that of 
the underlying offense(s). 

§ X212. Solicitations. If the defendant 
was convicted of a solicitation not 
otherwise covered by a specific 
guideline, the offense level is one-half 
the level as that of the underlying 
offense. 


COMMENTARY 


Under § X211, the offense level for 
conspiracies and attempts is the same as that 
for the underlying conduct. This is consistent 
with the parole guidelines. This principle will 
normally result in a sentence for conspiracy 
less than that imposed had the underlying 
offense been completed. While the defendant 
will be punished according to the base 
offense level of the underlying offense, 
specific offense characteristics will not apply 
unless that conduct actually occurred. For 
example, if two defendants are arrested 
during the-conspiratorial stage of planning an 
armed bank robbery, the offense level would 
not include speculative aggravating factors 
such as injury to others, hostage taking, the 
amount of money the defendants hoped to 
steal, and so forth. The offense level would 
reflect the level applicable to armed robbery 
of a financial institution. 

Under § X212, the Commission has 
concluded that it is appropriate to treat one 
who solicits illegal conduct at an offense 
level of one-half the level for the underlying 
offense. The offense level in these cases shall 
include any specific offense characteristics 
that apply to elements of the crime actually 
intended, and to acts that actually occurred 
(and are conduct relevant to the underlying 
offense). Enhancement of sentence for 
defendants involved in this type of criminal 
activity may be appropriate under Part Z, 
Role in the Offense. If the underlying purpose 
of a conspiracy is not itself illegal, the base 
offense level shall be determined by the 
greater of any felonious conduct intended, or 
by reference to guidelines for criminal 
conduct similar to the underlying purpose of 
the conspiracy. If the offense level still 
cannot be determined, the court may impose 
a sentence consistent with the purposes of 
sentencing. 18 U.S.C. § 3553(a)(2). If there 
were multiple illegal objects of the 
conspiracy, the base offense level is that for 
the most serious underlying conduct intended 
by the defendant. 

If a defendant was convicted of conspiracy 
or solicitation and also for the underlying 
conduct, the sentence for the conspiracy or 
solicitation shall generally be imposed to run 
concurrently with the substantive charge of 
conviction, except in cases where it is 
otherwise specifically provided for by the 
guidelines or by law. 28 U.S.C. § 994(1)(2). If a 
defendant is convicted of conspiracy, the 
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sentence should be imposed only on the basis 
of the defendant's conduct or the conduct of 
co-conspirators over whom the defendant 
exercised control. 


2. Aiding and Abetting 


18 U.S.C. § 2 

18 U.S.C. §§ 752-753 

18 U.S.C. §§ 755-757 

18 U.S.C. § 2383 

§ X221. Aiding and Abetting. If the 
defendant was convicted of aiding and 
abetting in the commission of an 
offense, the offense level is the same as 
that.of the underlying offense. 


COMMENTARY 

A defendant convicted of aiding and 
abetting is “punishable as a principal.” 18 
U.S.C. § 2. Section X221 provides that aiding 
and abetting the commission of an offense 
has the same offense level as that for the 
underlying offense. Varying degrees of 
involvement or assistance may be reflected 
by appropriate adjustment of the sentence 
under Part Z, Role in the Offense. 


3. Accessory After the Fact 


18 U.S.C. §3 

18 U.S.C. § 757 

18 U.S.C. §§ 1071-1072 

18 U.S.C. §.1381 

18 U.S.C. § 2388(c) 

§ X231. Accessory After the Fact. If 
the defendant was convicted as an 
accessory after the fact, the offense 
level is 2 to 10 levels lower than that of 
the underlying offense, depending upon 
the nature and extent of the defendant's 
misconduct. 


COMMENTARY 


An accessory after the fact may receive up 
to one-half the punishment prescribed for the 
principal offender, or if the principal is 
punishable by death, not more than ten years. 
18 U.S.C. § 3. Section X231 provides that an 
accessory after the fact will be punished at 
an offense level 2 to 10 levels below the 
underlying offense. A range is provided to 
assure that an appropriate sentencing 
distinction is made between an accessory 
after the fact and the principal offender. The 
appropriate level within the range should 
reflect considerations that include, but are 
not limited to, the following: 

(1) The nature and seriousness of the 
principal's conduct; 

(2) The danger presented by the principal; 

(3) The extent of the defendant's 
knowledge and appreciation of 1 or 2; and 

(4) The extent of the defendant's aid to the 
principal. 


4. All Other Offenses 


§ X241. Other Offenses. If the offense 
was one for which no specific guideline 
was written, the court shall apply the 
most analogous guideline. If no 
analogous guideline is available, the 
court shall impose a sentence consistent 
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with the purposes of sentencing. 18 
U.S.C. § 3553[a)(2). 


COMMENTARY 


Section X241 addresses cases in which a 
defendant has been convicted of any other 
offense for which there is no specific 
guideline, such as threatening to commit a 
crime. For example, a broad range of federal 
threat offenses are distinguished by different 
felony classifications. For example, 
threatening foreign officials or official guests 
carries a maximum prison sentence of six 
months, 18 U.S.C. § 112(b), while threatening 
the President or those in line of succession 
carries a possible five year sentence. 18 
U.S.C. § 871. Threatening violence by use of 
explosives, 18 U.S.C. § 844{e), and 
threatening to kidnap or injure, 18 U.S.C. 

§ 875, both carry a possible five year 
sentence. A threat of violence affecting 
commerce carries a maximum twenty year 
sentence. 18 U.S.C. § 1951. Because of the 
extensive range of conduct and punishment 
addressed in these offenses, significant 
latitude is given a court in sentencing under 
§ X241. 


Part Y—General Provisions 


Introduction. The general provisions 
are not applicable where guidelines 
expressly take account of the same 
factor, either in the base offense level or 
the specific offense characteristics. The 
provisions identify factors relevant to 
broad categories of criminal conduct, 
and provide flexibility for individualized 
sentences. Use of general provisions is 
governed by the definition of sentencing 
factors provided in the Overview to 
Chapter Two, and include all intended 
or foreseeable harm that resulted from 
the offense conduct. The general 
provisions apply where specific 
guidelines do not adequately reflect the 
nature of particular criminal conduct. 

The general provisions are divided 
into two sections. Section 1 provides 
departures from the applicable 
guidelines. These provisions apply to 
offenses for which criminal behavior 
and its consequences are too 
individualized to quantify in a 
meaningful way. Therefore, the 
guidelines provide these factors as a 
basis for departure. The degree to which 
the court departs is left to the discretion 
of the sentencing judge. 

For example, the death of the victim is 
expressly considered in the homicide 
guidelines. It is not, however, included 
as a factor in the fraud guidelines, 
because it would be unusual to have a 
death in a fraud case. If death occurred, 
the general provisions allow the court to 
depart from the applicable guidelines by 
increasing the offense level to reflect the 
seriousness of the offense. Thus, in a 
case where fraudulent substitution of 
inferior cord-in parachutes by a defense 
contractor causes the death of a 


serviceman, the departure provision 
relating to death, § Y211, may be 
applied. 

Like departures, Section 2 applies to 
criminal conduct not included in the 
base offense level or the specific offense 
characteristics of specific guidelines. 
This section provides adjustments that 
might appropriately apply to any other 
part of Chapter Two. Unlike the 
departures, guidance for their 
application is given. The court is 
directed to consider these adjustments 
and to increase or decrease the 
otherwise applicable offense level. 

For example, the specific offense 
guidelines ordinarily assume 
psychological injury to the victim. 
However, the amount of injury may be 
so severe that a specific offense 
guideline faiis to adequately reflect the 
seriousness of the offense. Section Y222 
allows the judge to increase the penalty 
for that injury. Or, for example, if the 
defendant collected advance deposits 
from elderly victims for care in non- 
existent nursing homes, the adjustment 
for vulnerable victims, § Y223, is 
applicable. 

It is possible that more than one 
adjustment or departure may apply, 
depending upon the facts and 
circumstances of the relevant offense 
conduct. 

The provisions are not meant to be 
exhaustive. In addition to those factors 
identified in the general provisions, 
other factors justifying an enhancement 
or reduction of the offense level are 
found in Part Z, Role in the Offense. 
Cases will arise presenting other factors 
as well, perhaps very different from the 
ones set forth here, warranting 
departure or adjustment. Similarly, the 
court may depart from the guidelines, 
even though the reason for departure is 
listed under adjustments, if the court 
determines the adjustment range is 
inadequate. The departures and 
adjustments will be controlled by {1) the 
need for the judge to state reasons; (2) 
review by the appellate court; and (3) - 
future guidance given by the 
Commission based upon analysis of 
guideline practice. 

Note.—The Commission has considered 
three different ways of taking account of the 
factors in the general provisions. First, some 
or all factors might constitute grounds for 
departure from the guidelines. The 
Commission would offer in its commentary 
guidance for the courts.in departing; while 
that guidance would not necessarily bind the 
courts, appellate courts may take the 
commentary into account when deciding 
whether a sentence that departed from the 
guidelines was unreasonable. 

Second, the Commission might treat some 
or all factors as adjustments within the 
guidelines, providing specific adjustment 


levels to take account of the extent or the 
manner in which a particular factor appeared 
in a given case. ' 

Third, the Commission might treat some or 
all factors as adjustments within the 
guidelines, but provide:a range to which the 
court would refer in making the adjustment 
(eg., in the case of coercion, adjust by one to 
five levels). The Commission would offer 
guidance in the commentary as to how the 
court should select within the range. This 
approach would avoid creating potentially 
litigable issues about precisely which offense 
level should apply. (The Commission has 
followed the approach in some instances 
within certain individual guidelines.) The 
Commission has not reached a conclusion, 
however, about whether its authorizing 
statute permits this approach. 

Part Y, as presently written, illustrates both 
the first and second approach. The 
Commission solicits comment (1) as to the 
approaches that should be used for a 
particular factor; (2) as to whether other 
factors should be included in these general 
provisions; and (3) as to the advisability of 
the third approach here or elsewhere in the 
guidelines. 


1. Departures 


§ Y211. Death. If death resulted, the 
court should increase the offense level 
to reflect the seriousness of the 
misconduct. 

§ Y212. Disruption of Governmental 
Function. If the defendant’s conduct 
resulted in a significant disruption of a 
governmental function, the court should 
increase the offense level to reflect the 
nature and extent of the disruption and 
the importance of the governmental 
function affected. 

§ Y213. Extreme Conduct. If the 
defendant's conduct was unusually 
heinous, cruel, brutal, or degrading to 
the victim, the court should increase the 
offense level to reflect the nature and 
extent of the conduct. 

§ Y214. Victim Conduct. If the 
defendant committed homicide or 
assault (Part A) under circumstances 
that establish that the victim’s wrongful 
conduct contributed significantly to the 
confrontation; the court should reduce 
the offense level to reflect the nature 
and circumstances of the offense. 

§ Y215. Public Welfare. If national 
security, public health, or safety was 
significantly endangered, the court 
should increase the offense level to 
reflect the nature and circumstances of 
the offense. 

§ Y216. Criminal Purpose. If the 
defendant committed the offense in 
order to facilitate or conceal the 
commission of another offense, or for 
another criminal purpose, the court shall 
increase the offense level to reflect the 
true nature and seriousness of the 
defendant's conduct. 
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§ Y217. Altruistic Purpose. If the 
defendant committed the offense for an 
altruistic purpose that makes the 
defendant's conduct less harmful, or that 
significantly diminishes society's 
interest in punishing or preventing that 
conduct, reduce the offense level to 
reflect the nature and circumstances of 
the offense. 

§ Y218. Diminished Capacity. If the 
defendant committed a non-violent 
offense while suffering from 
significantly reduced mental capacity 
not resulting from voluntary use of drugs 
or other intoxicants, decrease the 
offense level by not more than 4 levels 
to reflect the extent to which reduced 
mental capacity contributed to the 
commission of the offense, provided that 
the defendant's criminal history does 
not indicate a need for incarceration to 
protect the public. 


COMMENTARY 


These provisions are consistent with 
legislative intent that the Commission 
establish policies and practices to “permit 
individualized sentences when warranted by 
mitigating or aggravating factors not taken 
into account in the establishment of general 
sentencing practices,” 28 U.S.C. 

§ 991(b)(1)(B), and with other legislation that 
indicates the sentencing process should 
retain some reasonable measure of 
discretion. 18 U.S.C. § 3553. 

It shall be the probation officer's duty in 
the presentence report to provide an 
explanation “of any factors that may indicate 
that a sentence of a different kind or of a 
different length than one within the 
applicable guideline would be more 
appropriate under all the circumstances.” 
Rule 32(c)(2)(B), as amended, effective 
November 1, 1987. It still remains for the 
court to state after finding “that an 
aggravating or mitigating circumstance exists 
that was not adequately taken into 
consideration by the Sentencing 
Commission . . . the specific reason for the 
imposition of a sentence different” from one 
that would otherwise be imposed under the 
applicable guideline for the offense of 
conviction. - 

There will be other factors in addition to 
those identified by the departures section 
that have not been given adequate 
consideration by the Commission. The 
statutory standard for departure from the 
guidelines arises when “the court finds that 
an aggravating or mitigating circumstance 
exists that was not adequately taken into 
consideration by the Sentencing Commission 
in formulating the guidelines.” 18 U.S.C. 

§ 3553(b). This does not mean that a 
sentencing judge must review the 
administrative record of the Commission to 
determine the extent or adequacy of 
consideration the Commission gave to any 
particular factor. Rather, a sentencing judge 
may depart from the guidelines when an 
aggravating or mitigating factor is present to 
an extreme degree or under extraordinary 
circumstances, supporting a reasonable 
conclusion that a factor substantially similar 


to that confronting the sentencing judge was 
not likely considered in the applicable 
guideline. Departures should be no more than 
necessary to reflect the seriousness of the 
offense conduct. When the guidelines require 
a specific type:of sanction (e.g., 
imprisonment), the judge should ordinarily 
impose that,type of sanction even though the 
terms, conditions, or length of the sentence 
may be increased or decreased depending 
upon the factor justifying the departure. 

§ Y211. If death occurred as a result of the 
defendant's conduct, the sentencing judge 
may impose a sentence up to the statutory 
maximum for the offense of conviction. For 
example, if a case involving pollution of 
waters under 33 U.S.C. § 1319(c)(1) resulted 
in death, the resultant loss of life is 
paramount to any other environmental 
interests and should be the most significant 
factor in imposition of sentence. Other 
federal statutes, including 18 U.S.C. § 844{i), 
(arson) and 18 U.S.C. § 1992, (trainwrecking), 
provide up to life imprisonment where death 
resulted from the defendant's conduct. 
Although the sentencing judge determines the 
extent to which the loss of life should govern 
punishment for the underlying conduct, loss 
of life would not automatically suggest a 
sentence at or near the statutory maximum. 
In these cases the sentencing judge should 
give consideration to matters that would 
normally distinguish among levels of 
homicide, such as the defendant's state of 
mind in the underlying conduct, or the.degree 
of planning or preparation involved in the 
offense. Other appropriate factors are 
whether multiple deaths resulted from the 
defendant's conduct, the level of victim 
suffering prior to death, the defendant's 
motive in the underlying conduct, the means 
by which life was taken, and the 
foreseeability that the underlying conduct 
would be life-threatening. 

§ ¥212. The commission of an offense that 
carries with it an additional impingement 
upon the authority of government presents a 
danger of obstructing or interfering with the 
process of government and warrants 
significant enhancement of punishment. 

The following are suggested criteria for 
offenses involving disruption of governmental 
function: 

1. the extent to which the crime disrupted a 
governmental function; and 

2. the importance of that function. 

§ ¥213. Extreme violence or victim abuse 
occurs in a variety of ways. A specific 
guideline cannot fairly identify the various 
degrees of misconduct. Examples of extreme 
conduct include torture of a victim, gratuitous 
infliction of injury, or unnecessary prolonging 
of pain or humiliation. If the defendant 
engaged in conduct of this nature, the court 
should increase the punishment to reflect the 
severity of the conduct. A resulting sentence 
at or near the statutory maximum would be 
appropriate in most cases. 

§ Y214. The wrongful conduct of the victim 
directed at the defendant may provoke the 
crime. In assaults and homicides this feature 
may amount to a significant mitigating 
circumstance. In deciding the extent of a 
sentencing reduction, the court should 
consider: 
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1. the size and strength of the victim, or 
other relevant physical characteristics, in 
comparison with those of the defendant; 

2. the persistence of the victim's conduct 
and any efforts by the defendant to prevent 
confrontation; 

3. the danger reasonably perceived by the 
defendant, including the victim's reputation 
for violence; 

4. the danger actually presented to the 
defendant by the victim; and 

5. any other relevant conduct by the victim 
that substantially contributed to the danger 
presented. 

This provision does not apply to other 
crimes of violence such as criminal sexual 
conduct, nor does it generally justify 
reduction for offenses other than homicide or 
assault. However, there may be unusual or 
extreme cases that justify a decreased 
penalty due to victim conduct. This provision 
does not preclude a sentencing judge from 
departing from the guidelines in unusual 
cases. 

§ Y215. Although most crimes are not 
directed at the general public, there are 
offenses in which the public suffers 
significant adverse effects. For example, if a 
scheme involved fraud by a medicaid 
provider who falsified laboratory reports, 
there may be special impact upon the public 
that should be reflected in sentencing. 

Suggested criteria, among others, for 
consideration are: 

1. The nature and significance of those 
interests affected; and 

2. The extent to which any damage to the 
public welfare is permanent. 

§ Y216. Sentences should reflect the true 
motivation for and purpose of the defendant's 
conduct. If, for example, the offense of 
conviction is tax evasion but the reason for 
not reporting income was not merely to avoid 
paying taxes but also to conceal an illegal 
source of income, an increase in the sentence 
for tax evasion is appropriate to reflect the 
true nature of the defendant's conduct. Other 
common examples include a defendant 
convicted of illegal possession of a handgun 
who acquired the weapon to use in a robbery, 
or a defendant convicted of failing to report 
currency transactions who was attempting to 
conceal the proceeds of narcotics trafficking. 

§ Y217. If a defendant's intent in 
committing the offense was not to produce 
the ultimate harm against which the statute 
was designed to protect, society's interest in 
punishment and deterrence is significantly 
reduced. For example, if a war veteran 
possesses a machine gun or grenade as a 
trophy or memento, or a school teacher 
possesses controlled substances for display 
in a drug education program, a reduction in 
sentence is warranted. A decreased sentence 
may also be warranted if a defendant 
committed the offense out of altruism or in 
order to avoid some other serious harm. 

This provision should not be utilized to 
decrease a sentence because the defendant 
perceives his motive to be beneficent unless 
his good motive makes his conduct less 
harmful or diminishes society's interest in 
punishing or preventing the conduct. 
Providing defense secrets to a hostile power 
deserves no less punishment because the 
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defendant believes that. government policies 
are misdirected. Similarly, a defendant-who 
brings aliens into-the United States 
unlawfully deserves no consideration simply 
because he disagrees with national 
immigration policies. His good motive should 
decrease the overall potential of his conduct 
for harming society in order to justify a 
departure. 

- Under no circumstances may this provision 
be utilized to reduce the sentence because of 
a mental state that is.attributable to the 
voluntary use of alcohol, drugs, or other 
mind-altering substances. 

§ ¥218. A reduction in sentence may be 
justified when a defendant suffers from a 
significantly reduced mental capacity so that 
he did not fully appreciate the criminality of 
his conduct. This provision applies only when 
a defendant does not present a danger to the 
public. Thus, it may not be applied when the 
offense is a violent one, or a defendant's 
criminal history. otherwise indicated that he 
would present a danger to the public if 
released. Furthermore, sentence reduction 
based on a mental state that is attributable to 
the voluntary use of alcohol, drugs, or other 
mind-altering substances is expressly 
prohibited. ° 


2. Adjustments 


§ Y221. Property Loss or Damage. If 
the offense caused property damage or 
loss (and neither property damage nor 
loss is a factor in the offense guideline), 
increase the offense level as follows: 

(a) If the property loss or damage is 
small in relation to the other harm 
caused or risked but nonetheless 
significant, increase by 1 level; 

(b) If the property loss or damage is 
approximately equal in magnitude to the 
other harm caused or risked, increase by 
3 levels; 

(c) If the property loss or damage is 
substantially more serious than the 
other harm caused or risked, increase by 
5 levels. 

In cases falling between these reference 
points, intermediate increases of 2 or 4 
levels should be made. 

§ Y222. Extreme Psychological Injury. 
If extreme psychological injury resulted, 
increase the offense level by 1 level. If 
extreme psychological injury is 
substantially more serious than the 
other harm caused or risked, increase 
the offense level by 3 levels. 

§ Y223. Vulnerable Victims. If a 
victim, or class of victims, was 
especially vulnerable due to age (and 
age of the victim was not an element of 
the offense), or mental or physical 
condition, increase the offense level by 1 
level. If the victim's vulnerability was 
the reason the victim was selected by 
the defendant, increase the offense level 
by 4 levels. 

§ Y224. Victim Official. If, in any 
offense involving the person (Part A), 
the victim was selected or the crime was 


committed because the victim was: law 
enforcement or corrections personnel, 
the President, President-elect, Vice- 
President, a Member of Congress, 
member of the federal judiciary, high- 
level appointed official, other 
government official or employee, a 
foreign official, official guest, 
internationally protected person, ora 
member of the immediate family of such 
persons, increase the offense level by 3 
levels. 

§ Y225. Physical Injury. If significant 
physical injury resulted, increase the 
offense level as follows to reflect the 
nature and extent of the injury: 


Increase in 
level 


Degree of physical injury 


Permanent bodily injury 
Serious bodily injury 
Bodily injury 


§ Y226. Weapons and Dangerous 
Instrumentalities. If a weapon or 
dangerous instrumentality was involved, 
increase the offense level as follows: 


Increase in 
level 


In crimes of violence or drug 
trafficking crimes where a firearm is 
used or carried, separate prosecution 
and conviction under 18 U.S.C. § 924(c) 
will result in imposition of a statutory 
mandatory sentence of at least five 
years, consecutive to the underlying 
offense. 

§ Y227. Abduction or Unlawful 
Restraint. If any person is abducted or 
taken hostage to facilitate commission 
of an offense or to escape from the 
scene of a crime, increase by 4 levels. 

§ Y228. Coercion or Duress. If the 
defendant committed the offense 
because, as a result of a credible threat, 
the defendant reasonably believed that 
he or a member of his family would 
suffer serious, imminent physical harm 
unless he committed the offense, reduce 
the offense level by: 

(a) 5 levels if the offense was a non- 
violent offense and the threatened harm 
substantially outweighed any harm 
resulting or risked by the offense; 

(b) 4 levels if the offense was a non- 
violent offense and the threatened harm 
outweighed any harm resulting from or 
risked by the offense; 
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(c) 3 levels if the offense was a non- 
violent offense and the threatened harm 
was the same or less than any harm 
resulting from or risked by the offense; 


(d) 2 levels if the offense was a violent 
offense and the threatened harm 
outweighed any harm resulting from or 
risked by the offense; 

(e) 1 level if the offense was a violent 
offense and the threatened harm was 
the same or less than any harm resulting 
from or risked by the offense. 


COMMENTARY 


§ Y221. This adjustment is designed for 
crimes in which property loss or damage is 
incidental. In increasing the offense level 
because of property harm, the court must 
evaluate the magnitude of such harm in 
relation to the other harm caused by the 
offense. This is necessary because even a 
large property loss may be insignificant in a 
very serious crime, such as murder, but quite 
significant when it occurs in the context of a 
lesser crime, such as simple assault or a 
regulatory violation. 

The procedure for making this adjustment 
can be implemented as follows: Evaluate the 
total property loss plus damage. Look up the 
dollar value in the property table in 
§ B211(a)(6). Compare that number with the 
offense level of the offense of conviction to 
determine whether to apply adjustment (a), 
(b), or (c), or an intermediate adjustment. 

This adjustment does not apply when the 
offense guideline contains an adjustment for 
either property loss or damage. If both loss 
and damage result, the two should be added 
and the adjustment from the offense guideline 
that corresponds to the total should be used. 

§ ¥222. Extreme psychological injury 
means a substantial impairment of the 
intellectual, psychological, emotional, or 
behavioral functioning of a victim following a 
crime that is likely to be of an extended and 
continuous duration, and that manifests itself 
by physical or psychological symptoms or by 
changes in behavior patterns. 

Emotional injury suffered by victims is a 
relevant sentencing consideration, 
particularly in violent crimes. Although there 
is no specific provision in federal law that 
punishes the infliction of emotional or 
psychological injury, the Commission has 
generally included considerations of 
psychological injury in the base offense 
levels. However, if the sentencing judge 
determined that the victim's psychological 
injury is unusual, the court shall increase the 
sentence by increasing the offense level by 2 
levels to reflect the fact that the severity of 
the injury suffered is beyond that injury 
ordinarily resulting from the offense of 
conviction. In a case where psychological 
harm is both extreme and makes up the bulk 
of the harm the offense caused or risked, the 
offense level should be increased by 3 levels. 
That is because the offense level otherwise 
specified for the offense itself in such a case 
is unlikely to reflect the seriousness of the 
harm caused or risked. For purposes of this 
provision, a member of the victim's 
immediate family is considered a victim. 
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§ ¥223. Conduct by a defendant that is 
particularly predatory in nature warrants 
special enhancement in sentencing. For 
example, the defendant who victimizes those 
least able to resist and defend against violent 
action or those more susceptible to fraudulent 
schemes, exhibits a characteristic of criminal 
behavior deserving additional punishment. 
Therefore, if the victim was especially 
vulnerable an enhancement is warranted. If, 
however, the victim's vulnerability was 
related to the defendant's selection of the 
particular victim, the offense level should be 
increased by a total of 4 levels. 

§ Y224. The commission of an offense 
against the person of certain officials, such as 
the President and other high level officials or 
law enforcement or corrections personnel, or 
against someone who was an official guest or 
other person invoking the protection of the 
United States, carries with it an additional 
impingement upon the authority of 
government deserving of additional 
punishment. 

§ ¥225. Definitions of various degrees of 
bodily injury are found in different parts of 
the federal code, See, 18 U.S.C. § 1365; 18 
U.S.C. § 1515; and 21 U.S.C. § 802(25), as 
amended, as well as under the presumptive 
parole guidelines. 

For sentencing purposes the levels of 
physical injury are: 

1. Permanent Bodily Injury. Permanent 
bodily injury means that the victim suffered a 
substantial risk of death from the injury, 
major disability, impairment, or loss of a 
bodily function or significant disfigurement. 

2. Serious Bodily Injury. Serious bodily 
injury means that the victim suffered extreme 
pain from the injury, suffered substantial 
impairment of a bodily function, required 
medical intervention, such as surgery, 
hospitalization, or physical rehabilitation. 

3. Bodily Injury. Bodily injury means any 
other physical injury. 

The definitions for physical injury are 
meant to be suggestive only. If the injury lies 
between permanent and serious bodily 
injury, the sentencing judge shall increase by 
5 levels. If the injury lies between serious and 
bodily injury, the sentencing judge shall 
increase by 3 levels. 

§ Y226. A defendant's possession or use of 
a weapon or other dangerous instrumentality 
in the course of or in relation to the 
commission of the offense shall increase the 
sentence based on the added danger 
presented. A weapon or dangerous 
instrumentality is possessed if it is carried on 
or about the person of the defendant, but is 
not visible to other persons. The threat of use, 
without the item being apparent to other 
persons is treated the same as mere 
possession. Display of a weapon or 
dangerous instrument means that it is 
presented or shown for the view of others. 
Any other defendant conduct that employs.a 
weapon or dangerous instrument, except 
discharge, to any degree greater than already 
set forth constitutes a “use” for purposes of 
this provision. 

If a firearm was used or possessed in 
crimes of violence or drug trafficking, 
separate prosecution and conviction under 18 
U.S.C. § 924{c) results in imposition of a 
statutory mandatory sentence of at least five 


years, consecutive to the underlying offense, 
and this provision does not apply. 

§ Y227. If a person is taken hostage in order 
to facilitate commission of other criminal 
conduct or escape from its commission, 
substantial additional punishment is 
warranted. 

§ Y228. Situations may occur in which a 
defendant who committed an offense 
deserves a reduction in sentence because the 
offense was committed only in response to an 
imminent credible threat of serious harm to 
the defendant or the defendant's family. The 
reduction, however, is not available unless 
the defendant reasonably believes that there 
is no alternative course of conduct open to 
avoid the threatened harm. In determining 
whether there were other courses of conduct 
open to the defendant, the court should 
consider the immediacy of the threat. 

The extent of reduction is determined by 
the seriousness of the offense, including 
whether it was a violent offense, and the 
nature and extent of the threatened harm. 
The greatest reduction is allowed only, if on 
balance, the threatened harm substantially 
outweighs the harm resulting from the 
offense. Consequently, it is available only 
when the offense is non-violent. For example, 
a defendant convicted of bank embezzlement 
and who does so because of a credible threat 
of immediate substantial bodily harm would 
qualify for reduction of sentence if the 
defendant reasonably believed there was no 
other means of avoiding the threatened 
injury. 

A defendant who is coerced into 
committing an offense is not by virtue of that 
fact alone a minor participant in the offense. 
Section Z214, Role in the Offense, may apply 
as well if the contribution made by the 
defendant was in fact-minor. 


Part Z—Role in the Offense 


§ Z211. If the defendant's role in the 
offense was one of organization, 
leadership, direction, or supervision of 
others or the part he played was 
particularly prominent, making him 
more culpable than other participants, 
the court shall increase the offense level 
by 1 to 6 levels, depending upon the 
nature and extent of the defendant's 
activities. 

§ Z212. If the defendant used a special 
skill, trade, training, education, or public 
position to facilitate the commission of 
an offense, the court shall increase the 
offense level by 1 to 4 levels, depending 
upon the special role of the defendant 
and his overall contribution to the 
commission of the offense. 

§ Z213. If the defendant was either a 
sole participant not subject to § Z212 or 
if he shared comparable responsibility 
with other participants, no adjustment in 
the offense level shall be made for role. 

§ Z214. If the defendant was a minor 
participant in the offense, or voluntarily 
withdrew from a conspiracy, or 
voluntarily abandoned participation in 
the crime after an attempt was made but 
before commission of the underlying 
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offense, the court shall reduce the 
offense level by 1 to 6 levels, depending 
upon the defendant's relative culpability 
and the nature of the criminal conduct 
involved. 


COMMENTARY 


The sentencing judge shall select the most 
appropriate category in §§ Z211-Z214 to- 
reflect the defendant's role in the offense and 
relative culpability. 

Section Z211 gives latitude to the court in 
distinguishing levels of culpability. Titles 
such as “leader,” “kingpin,” or “boss” are not 
controlling. It is the defendant's actual role in 
the offense that is important. Factors the 
court should consider include the exercise of 
decision-making authority, the degree of 
participation in the commission of the 
offense, the recruitment of accomplices, the 
claimed right to a larger share of the fruits of 
the crime, the planning or organization of the 
offense, the scope of the illegal activity, the 
nature and seriousness of the criminal 
activity, and the degree of control and 
authority exercised over others. 

Section Z212 increases the sentence of a 
defendant who uses a special skill, training, 
education, trade, or public position to 
facilitate the commission of a crime. Thus, a 
pilot who smuggles cocaine from Colombia in 
a private plane, a doctor who prepares 
fraudulent drug prescriptions, or medical 
reports in an automobile accident insurance 
scheme, or a deputy sheriff who conspires 
with private citizens to commit a civil rights 
violation, would be subject to this provision. 
A sole participant in an offense who uses a 
special expertise or public position for 
criminal purposes qualifies for this 
adjustment because of the higher degree of 
culpability involved. Of course, a defendant 
who uses a skill common to many, such as 
the ability to drive an automobile or operate 
office equipment, would not be subject to an 
increase under this section. If § Z211 applies, 
do not apply § Z212. 

Section Z213 applies to a sole participant in 
an offense who is not subject to § Z214 and to 
multiple defendants who have comparable 
roles in the offense. 

Section Z214 applies to a defendant who 
has a limited role in an offense that is 
planned, directed, and controlled by another 
person or persons. A minor participant is one 
who is not in a position to make decisions 
affecting the offense or to benefit 
substantially from its commission. His 
participation may have been the result of a 
personal or business relationship with a more 
culpable individual who exerted a controlling 
influence. In determining the appropriate 
sentence, the court shall evaluate and state 
reasons based on the nature of the 
defendant's role and conduct in relation to 
other participants. Also, individuals who are 
convicted of conspiracy or attempts, but who 
voluntarily withdrew from the conspiracy or 
voluntarily abandoned participation before 
the commission of the underlying offense, 
may be entitled to some reduction in 
sentence, depending upon the facts and 
circumstances of the withdrawal or 
abandonment. The reason for the 
abandonment or withdrawal is of paramount 
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importance. For example, if the defendant 
abandoned the criminal activity because of 
fear of apprehension or because of suspicion 
that a co-conspirator was cooperating with 
law enforcement officials, the defendant 
would not be entitled to a reduction. 


. CHAPTER THREE—OFFENDER 
CHARACTERISTICS 


Part A—Criminal History 


§ A311. Criminal History Category. 
The total points from items (a) through 
(e)} provide the criminal history category 
used in the Sentencing Table in Chapter 
One. 

(a) Add 3 points for each prior 
sentence of imprisonment for more than 
one year. 

(b) Add 2 points for each prior 
sentence of imprisonment for sixty days 
or more not counted in (a). 

(c) Add 1 point for each prior sentence 
not included in (a) or (b), up to a total of 
6 points for this item. 

(d) Add 2 points if the defendant 
committed the current offense while 
under any form of criminal justice 
control, including probation, parole, 
federal supervised release, custody or 
escape status, or any form of release 
pending trial, sentencing, or appeal. 

{e) Add 2 points if the defendant 
committed the current offense (1) within 
three years after release from, or while 
in custody or escape status on, a prior 
sentence of imprisonment for more than 
one year, or (2) within three years after 
imposition of any other prior countable 
sentence. 

§ A312. Definitions and Instructions 
for Computing Criminal History. 

(a) Prior Sentence Defined. 

(1) The term “prior sentence” means 
any sentence previously imposed upon 
adjudication of guilt; whether by guilty 
plea, trial, or plea of nolo contendere, 
for conduct not part of the current 
offense of conviction. 

(2) Prior sentences imposed in 
unrelated cases are to be counted 
separately. Prior sentences imposed in 
related cases are to be treated as one 
sentence for purposes of the criminal 
history. Use the longest sentence of 
imprisonment if concurrent sentences 
were imposed and the aggregate 
sentence of imprisonment imposed in 
the case of consecutive sentences. 

(3) A conviction for which the 
imposition of sentence was totally 
suspended or stayed shall be counted as 
a prior sentence under § A311(c). 

(b) Sentence of Imprisonment Defined. 

(1) The term “sentence of 
imprisonment” means a sentence of 
incarceration, and refers to the 
maximum sentence imposed. 

~ (2) If part of a “sentence of 
imprisonment” was suspended, the 


“sentence of imprisonment” refers to the 
portion that was not suspended. 

(c) Misdemeanors and Petty Offenses. 

Sentences for all felonies are counted. 
Sentences for misdemeanors and petty 
offenses are counted, except as follows: 

(1) Sentences for the following 
offenses are not counted unless the 
sentence was a term of probation of at 
least one year, imprisonment for thirty 
days or more, or the prior offense was 
similar to a current offense: 

Disorderly conduct 

Driving without a license or with a 

revoked or suspended license 

Fish and game violations 

Gambling 

Local ordinance violations 

Trespassing 

(2) Sentences for the following 
offenses are not counted: 

Hitchhiking 

Juvenile status offenses and truancy 

Loitering 

Public intoxication and similar 

offenses 

Vagrancy 

Minor traffic infractions (Note, driving 

while intoxicated or under the 
influence, and hit and run offenses 
involving personal injury are not 
minor traffic infractions and, 
therefore, are counted.) 

(d) Offenses Committed Prior to Age 
Eighteen. 

(1) If the defendant was convicted as 
an adult and received a sentence of 
imprisonment for a term of more than 
one year, add 3 points under § A311(a). 

(2) In any other case, 

(A) add 2 points under § A311(b) for 
each adult or juvenile sentence to 
confinement for sixty days or more if the 
defendant was released from 
confinement within five years of the 
commencement of the current offense; 

(B) add 1 point under § A311{(c) for 
each adult or juvenile sentence imposed 
within five years of the commencement 
of the current offense not covered in (A). 

(e) Applicable Time Period. 

(1) Any sentence of imprisonment for 
more than one year that was imposed 
within fifteen years of the current 
offense shall be counted in computing 
criminal history. Also count any prior 
sentence of imprisonment for more than 
one year that resulted in the defendant's 
incarceration during any part of the 
fifteen year period. 

(2) Any other prior sentence imposed 
more than ten years prior to the current 
offense is not counted. 

(f} Diversionary Dispositions. 

A diversionary agreement in which 
the defendant admitted guilt may be 
counted as a sentence under § A311{c). 
Diversions from juvenile court are not 
counted. 
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(g) Military Sentences. 

Sentences resulting from military 
offenses are counted if imposed by a 
general or special court martial. 
Sentences imposed by a summary court 
martial or Article 15 proceeding are not 
counted. 

(h) Foreign Sentences. 

Sentences resulting from foreign 
convictions may only be considered 
under § A313, Similar Misconduct, or 
§ A315, Adequacy of Criminal History 
Category. 

(i) Tribal Court Sentences. 

Sentences resulting from tribal court 
convictions may only be considered 
under § A313; Similar Misconduct, or 
§ A315, Adequacy of Criminal History 
Category. 

(j) Revocations of Probation, Parole. 
Mandatory Release, or Supervised 
Release. 

(1) Revocation of probation or federal 
supervised release affects the total 
points for § A311 (a), (b), (c), and (e). 
Revocation of parole, special parole, or 
mandatory release affects the total 
points only for § A311(e), i.e., recency of 
the current offense. 

(2) For a prior revocation of probation 
or federal supervised release, add the 
original term of imprisonment to any 
term of imprisonment imposed upon 
revocation. The resulting total is used to 
compute the criminal history category 
for § A311 (a), (b), and (c). 

(3) If the sentence imposed on prior 
revocation of probation or federal 
supervised release was more than one 
year, use the date of release to compute 
§ A311(e). 

(4) If the sentence imposed on prior 
revocation of probation or federal 
supervised release was at least sixty 
days but less than one year, use the date 
of revocation to compute § A311(e). 

(5) If the prior revocation of parole, 
special parole, or mandatory release 
resulted in incarceration for sixty days 
or more, use the date of release from 
imprisonment to compute § A311(e). 

(k) Date of Current Offense 

The date of the current offense is 
defined by the date of commission of the 
first overt act of the current offense(s). 


Policy Statements 


§ A313. Similar Misconduct. 

(a) Aspects of a defendant's criminal 
history not included in § A311 may 
warrant consideration. Reliable 
information regarding the following 
misconduct may be the basis for a 
sentence at the maximum applicable 
guideline range, or for a departure above 
the guidelines: 

(1) Prior similar misconduct 
established by a civil adjudication, by a 





3974 


failure to comply with an administrative 
order, or by other information that has 
not been used to aggravate the offense 
level in Chapter Two; or 

(2) Prior similar adult criminal 
conduct not resulting in a criminal 
charge or conviction. 

§ A314. Similar Prior Convictions. The 
sentencing judge may take into account 
the similarity between prior convictions 
and the current offense in selecting the 
point within the applicable sentencing 
range. Prior convictions similar to the 
current offense may warrant a sentence 
at or near the maximum of the 
applicable guideline range. 

§ A315. Adequacy of Criminal History 
Category. The sentencing judge shall 
take into account the relative 
seriousness of the prior convictions in 
selecting a point within the sentencing 
range. If the criminal history category 
does not adequately reflect the 
seriousness of past criminal conduct; or 
if the defendant poses a danger to the 
public; or if there is a likelihood the 
defendant will commit other crimes, the 
court should depart from the guidelines 
in imposing the appropriate sentence. 

§ A316. Criminal Livelihood. If the 
defendant derives a substantial portion 
of income from criminal activity, a 
sentence above the applicable guideline 
range may be imposed. This policy 
statement implements 28 U.S.C. 

§ 994(i)(2). 


COMMENTARY 


Sections A311 and A312 provide 
instructions for calculation of criminal 
history. The total criminal history points 
determine a defendant's criminal history 
category for the Sentencing Table in Chapter 
One. The sentencing range for a given offense 
level increases with the number of criminal 
history points. If a defendant's total criminal 
history points exceed ten, a sentence above 
the applicable guideline range is warranted. 

Criminal History Points. Three points are 
added for each sentence counted under 
§ A311{a). There is no limit to the number of 
points countable under this item. Two points 
are added for each sentence counted under 
§ A311(b). There is no limit to the number of 
points countable under this item. One point is 
added for each sentence counted under 
§ A311(c), up to a maximum of six points for 
this item. If the defendant is under any form 
of criminal justice control as specified in 
§ A311(d), two points are added for this item. 
If the defendant has committed the current 
offense under any condition specified in 
§ A311(e), two points are added for this item. 

Prior Convictions. Prior convictions 
represent convictions in the federal system, 
fifty state systems, the District of Columbia, 
territories, and foreign, tribal and military 
courts. There are jurisdictional variations in 
offense definitions, sentencing structures, and 
manner of sentence pronouncement. To 
minimize problems with imperfect measures 
of past crime seriousness, criminal history 


categories are based on the maximum term 
imposed in previous sentences rather than on 
other measures, such as whether the 
conviction was a felony or misdemeanor. 
Imposition of a sentence of more than a year 
of imprisonment generally reflects a judicial 
assessment of the seriousness and scope of 
the underlying criminal conduct, particularly 
when judges have considered total offense 
behavior. In recognition of the imperfection of 
this measure, however, § A313 and § A315 
permit information about the significance or 
similarity of past conduct underlying prior 
convictions to be used in deciding where to 
sentence a defendant within the applicable 
sentencing range or in deciding whether to 
sentence outside the applicable guideline. For 
example, where a defendant's criminal 
history category does not adequately reflect 
the extent of recidivism demonstrated by the 
defendant, a sentence above the applicable 
guideline is warranted. 

The sentence distinctions in § A311 (a), (b), 
and (c) represent a custody sentence longer 
than one year, a custody sentence of sixty 
days or more but not greater than one year, 
and other sentences including custody 
sentences of less than sixty days, probation, 
fines, and residency in a halfway house. 
Criminal history points are based on the 
sentence imposed. To be considered a 
custody sentence, time must have been 
served (or, if the defendant escaped, would 
have been served). The maximum sentence 
shall be the sentence of imprisonment for 
purposes of applying § A311 (a), (b), or (c). 

In addition to the criminal history 
adjustments for the number and severity of 
prior convictions, § A311(d) provides an 
enhancement if the defendant was under 
criminal justice control during the 
commission of the offense. This section also 
applies if the defendant committed the 
current offense while on release pending trial, 
sentencing, or appeal of another case. This 
adjustment does not apply to a separate 
conviction for committing a crime while on 
release under 18 U.S.C. § 3147. 

Section A311(e) provides an enhancement 
if the defendant was recently released from 
custody. For sentences exceeding one year, 
the date of release from custody was chosen 
because the release may have been some 
years after the date of imposition. For other 
sentences, the date of imposition of sentence 
was selected because of the difficulty in 
obtaining accurate release dates on short 
sentences served in jails, and because the 
date of imposition would be within a year of 
the release date. 

Offenses Committed Prior to Age Eighteen. 
Attempting to count every juvenile 
adjudication would have the potential for 
creating large disparities due to availability 
of records. Therefore, for offenses committed 
prior to age eighteen, only those that resulted 
in adult sentences of imprisonment for more 
than one year, or resulted in imposition of an 
adult or juvenile sentence or release from 
confinement on that sentence within five 
years of the commencement of the current 
offense are counted. To avoid disparities 
from jurisdiction to jurisdiction in the age at 
which a defendant is considered a “juvenile,” 
this provision applies to all offenses 
committed prior to age eighteen. 
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Applicable Time Period. Section A312(e) 
establishes the time period within which 
prior sentences may be considered by the 
court in assigning the criminal history 
category. If the government is able to show 
that a sentence imposed outside this time 
period is evidence of similar misconduct, the 
similarity or seriousness of prior convictions, 
or the defendant's receipt of a substantial 
portion of income from criminal livelihood, 
the court may consider this information in 
determining where within the guideline range 
to impose the sentence or whether to depart 
and sentence above the applicable guideline 
level. 

Diversionary Dispositions. Section A312(f} 
authorizes but does not require the counting 
of prior diversionary dispositions. Diversions 
that are recent, similar to the current offense, 
or otherwise relevant for sentencing purposes 
are to be counted. 

Revocations To Be Considered. 
Revocations of probation and federal 
supervised release result in modification of 
the sentence originally imposed. Rather than 
count the original sentence and the 
resentence after revocation as separate 
sentences, the sentence given upon 
revocation shou'd be added to the original 
sentence of imprisonment, if any, and the 
total should be counted as if it were one 
sentence. By this approach, no more than 
three points will be assessed for a single 
conviction, even if probation or federal 
supervised release was subsequently 
revoked. If the sentence originally imposed, 
the sentence imposed upon revocation, or the 
total of both sentences exceeded one year, 
the maximum three points would be assigned. 
If, however, at the time of revocation another 
sentence was imposed for a new criminal 
conviction, that conviction would be 
computed separately from the sentence 
imposed for the revocation. 

Revocations of parole, special parole, and 
mandatory release, as well as revocations of 
probation and supervised release, may result 
in additional points for recency of criminal 
record under § A311(e). 

Factors Justifying Departure. The values 
assigned to determine the criminal history 
category do not take into account a pattern of 
violent criminal behavior, civil or 
administrative sanctions imposed as part of 
an enforcement or regulatory scheme, or any 
factors that might indicate ongoing criminal 
behavior, (such as evidence of significant 
income for which there is no legitimate 
source). These factors may justify a sentence 
above the guidelines. 


Part B—Special Offenders 


28 U.S.C. § 994{h) 

§ B311. Special Offenders Defined. If 
(1) the defendant was at least eighteen 
years old at the time of the current 
offense, and (2} more than a minor 
participant in the current offense, and 
(3) the current offense is a crime of 
violence or trafficking in a controlled 
substance, and (4) the defendant has at 
least two prior felony convictions of 
either a crime of violence or a controlled 
substance offense, the sentence shall be 
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at or near the maximum term of 
imprisonment authorized by statute for 
the offense of conviction. 
COMMENTARY 

The special offenders provision implements 
28 U.S.C. § 994{h). 

Crimes of violence are offenses that 
involve force or threat of force, including 
robbery, kidnapping, arson, criminal sexual 
conduct, and any other felony offenses that, 
by their nature, involve the use of physical 
force. The controlled substance offenses 
covered by this provision are identified in 21 
U.S.C. § 841; 21 U.S.C. §§ 952(a), 955, 955a, 
959; and in §§ 405B and 416 of the Controlled 
Substance Act as amended in 1986. 

If the guideline range in the Sentencing 
Table provides for a maximum penalty less 
than the statutory maximum for the offense of 
conviction, increase the offense level to the 
lowest level that includes the statutory 
maximum for the offense of conviction. To 
that level, make any applicable adjustment in 
Part C, Post-Offense Conduct, and any 
authorized departure. 


Part C—Post-Offense Conduct 
1. Obstruction of Justice and Perjury 


§ C311. If the defendant obstructed or 
attempted to obstruct the administration 
of justice during the investigation or 
prosecution of the offense of conviction, 
increase the offense level from Chapter 
Two by 1 to 4 levels, depending upon the 
nature of the conduct. 

(a) The appropriate adjustment shall 
be determined by the court for reasons 
stated that may include, but are not 
limited to, consideration of the following 
conduct: 

(1) destruction or concealment of 
material evidence or attempts to do so; 

(2) direction to or procurement of 
another person to destroy or conceal 
material evidence or attempts to do so; 

(3) Testifying untruthfully or 
suborning untruthful testimony 
concerning a material fact, or producing 
or attempting to produce an altered, 
forged, or counterfeit document or 
record before a preliminary or grand 
jury proceeding, during trial, during a 
sentencing hearing, or any other judicial 
proceeding; 

(4) Threatening, intimidating, or 
otherwise unlawfully attempting to 
influence a witness or juror, directly or 
indirectly. 


COMMENTARY 


This section provides a range of sentence 
enhancements for a defendant who engages 
in conduct calculated to unlawfully mislead 
or deceive authorities or those involved in a 
judicial proceeding. Before a sentence may be 
aggravated under this section, the sentencing 
judge must state reasons and determine the 
appropriate adjustment according to the 
nature of the conduct and its impact on the 
administration of justice. 


The aggravation of a sentence because of 
perjury or obstruction of justice is in 
recognition of a basic principle that no one 
se a right to lie, deceive; or direct others to 

oO so. 

This provision is not intended to punish a 
defendant for the exercise of any 
Constitutional right. A defendant's denial of 
guilt is not a basis for application of this 
provision. 

This provision does not apply to sentences 
imposed after an independent prosecution for 
perjury or obstruction of justice. 


2. Acceptance of Responsibility 


§ C321. If the defendant demonstrates 
a recognition and affirmative 
acceptance of personal responsibility for 
the offense of conviction, the court may 
reduce the offense level by 1 to 3 levels, 
depending upon the nature of the case 
and manner and extent by which the 
defendant acknowledged responsibility. 

(a} The appropriate adjustment shall 
be determined by the court for reasons 
stated that may include, but are not 
limited to, consideration of the following 
conduct: 

(1) Voluntary surrender to authorities 
before charges are filed or an arrest 
warrant is executed; 

(2) Voluntary termination or 
withdrawal from criminal activity or 
associations; 

(3) Voluntary payment of restitution to 
victim{s) prior to adjudication of guilt; 

(4) Voluntary and truthful admission 
to authorities of involvement in the 
offense and related conduct; 

(5} Voluntary assistance to authorities 
in the recovery of the fruits and 
instrumentalities of the offense; 

(6) Voluntary resignation from the 
office or position held during the 
commission of the offense; 

(7) Timeliness of the manifested 
acceptance of responsibility; and 

(8) Any other objective conduct that 
establishes the defendant's affirmative 
acceptance of personal responsibility for 
the offense. 

§ C322. A defendant may be given 
consideration under § C321 without 
regard to whether his conviction is 
based upon-a guilty plea or a finding of 
guilt by the court or a jury or the 
practical certainty of the evidence of the 
defendant's guilt. 

§ C323. A defendant who enters a 
guilty plea is not entitled to a sentencing 
reduction under § C321 as a matter of 
right. 

§ C324. Since an adjustment for 
acceptance of responsibility rests 
exclusively in the discretion of the 
sentencing judge, it may be denied 
without any requirement that the 
sentencing judge state reasons. 
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COMMENTARY 

The reduction of sentence available under 
§ C321 recognizes a number of societal 
interests. The defendant who affirmatively 
accepts personal responsibility for the 
offense, who takes affirmative steps to 
dissociate from past criminal conduct, and 
who attempts to rectify the harm caused by 
the conduct may be entitled to receive 
recognition for these socially desirable 
actions. The conduct listed is illustrative 
only. The timeliness of the defendant's 
conduct in manifesting an acceptance of 
responsibility for the offense is particularly 
important in determining the amount of 
reduction granted. 

The sentencing judge is in a unique 
position to evaluate whether the defendant's 
expressions of remorse are sincere or merely 
self-serving. For this reason, the sentencing 
judge is not required to reduce an otherwise 
applicable guideline sentence. If the 
sentencing judge finds that the defendant is 
entitled to.a reduction under this section, the 
amount of the reduction shall be determined 
by the court. However, the reduction may not 
exceed three offense levels. In the event a 
reduction is given, the sentencing judge shall 
state reasons for the level of reduction. If no 
reduction is given, there is no requirement 
that reasons be stated. 

The availability of a reduction under 
§ C321 is not governed by the plea entered. A 
defendant may manifest sincere contrition 
and take steps toward rehabilitation even if 
he exercises his constitutional right to a trial. 
This often occurs when a defendant decides 
to go to trial to assert and preserve issues 
that do not relate to factual guilt, a 
constitutional challenge to a statute, a 
challenge to the applicability of a statute to 
his conduct, or to raise evidentiary issues 
that might produce an acquittal. Conversely, 
although a guilty plea may be some evidence 
of the offender’s acceptance of responsibility. 
it does not automatically entitle him to a 
sentencing adjustment. 


3. Cooperation 


§ C331. If the defendant cooperated 
with authorities by providing significant 
and truthful information or testimony 
regarding the criminal activities of 
others, by assisting in an ongoing 
investigation, or by providing authorities 
with other substantial assistance 
regarding the criminal activities of 
others, the court may decrease the 
sentence as appropriate. 

(a} The appropriate adjustment shall 
be determined by the court for reasons 
stated that may include, but are not 
limited to, consideration of the following 
conduct: 

(1) The court's evaluation of the 
significance and usefulness of the 
defendant's cooperation, taking into 
consideration the government's 
evaluation; 

(2) The truthfulness, completeness, 
and reliability of any information or 
testimony provided by the defendant; 
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(3) The nature and extent of the 
defendant's cooperation; 

(4) Any injury suffered, or any danger 
or risk of injury to the defendant or his 
family resulting from his cooperation; 

(5) The timeliness of the defendant's 
cooperation; or 

(6) Any other relevant factor. 

§ C332. A defendant's refusal to 
cooperate with authorities in the 
investigation of other persons may not 
be considered as a sentencing factor, 
except to the extent such conduct may 
reflect adversely upon the defendant's 
claim that he has abandoned criminal 
activity and associations under 
Acceptance of Responsibility, § C321. 


COMMENTARY 


A defendant's willingness to cooperate 
with authorities in the investigation of 
criminal activities has long been recognized 
as a mitigating sentencing factor. The nature, 
extent, and significance of cooperation can 
involve a broad spectrum of conduct that 
must be evaluated by the court on an 
individual basis. Latitude is therefore 
afforded the sentencing judge to reduce a 
sentence based upon variable relevant 
factors, including those listed above. The 
sentencing judge must, however, state the 
reasons for reducing a sentence under this 
section. 18 U.S.C. § 3553(c). The court may 
elect to provide its reasons to the defendant 
in camera and in writing under seal for the 
safety of the defendant or to avoid disclosure 
of an ongoing investigation. 

The sentencing reduction for cooperation 
shall be considered independently of any 
reduction for acceptance of responsibility. 
Cooperation is directed to the investigation 
and prosecution of criminal activities of 
persons other than the defendant, while 
acceptance of responsibility is directed to the 
defendant's affirmative recognition of 
responsibility for his own conduct. 

Substantial weight should be given to the 
government's evaluation of the extent of the 
defendant's cooperation, particularly where 
the extent and value of the cooperation are 
difficult to ascertain. 

The Commission considered and rejected 
the use of a defendant's refusal to cooperate 
with authorities as an aggravating sentencing 
factor. Refusal to cooperate with authorities 
based upon continued involvement with 
criminal activities and accomplices may be 
considered, however, in evaluating a 
defendant's sincerity in claiming acceptance 
of responsibility. 

Under circumstances set forth in 18 U.S.C. 
§ 3553, as amended, cooperation may justify 
a sentence below a statutorily required 
minimum mandatory sentence. 


Part D—Other Offender Characteristics 


Introduction. Congress has directed 
the Commission to consider whether 
certain specific offender characteristics 
“have any relevance to the nature, 
extent, place of service, or other 
incidents of an appropriate sentence” 
and to take them into account only to 


the extent they are determined relevant 
by the Commission. 28 U.S.C. § 994(d). 

§ D311. Age. Age is not ordinarily 
relevant in determining whether a 
sentence should be outside the 
guidelines or where within the 
guidelines a sentence should fall. 
Neither is it relevant in determining the 
type of sentence to be imposed when the 
guidelines provide sentencing options. 
However, age may be a reason to go 
above the guidelines when the offender 
is under the age of twenty-one and has 
an extensive criminal record, indicating 
the likelihood of future criminality and 
the need for incapacitation. Age may be 
a.reason to go below the guidelines 
when the offender is elderly or infirm 
and where a form of punishment (e.g., 
house arrest) might be equally efficient 
as and less costly than incarceration. If, 
independent of the consideration of age, 
a defendant is sentenced to probation or 
supervised release, age may be relevant 
in the determination of the length and 
conditions of supervision. 

§ D312. Education and Vocational 
Skills. Education and vocational skills 
are not ordinarily relevant in 
determining whether a sentence should 
be outside the guidelines or where 
within the guidelines a sentence should 
fall, except to the extent a defendant 
may have misused special training or 
education to facilitate criminal activity. 
See Chapter Two, Role in the Offense. 
Neither are education and vocational 
skills relevant in determining the type of 
sentence to be imposed when the 
guidelines provide sentencing options. 
If, independent of consideration of 
education and vocational skills, a 
defendant is sentenced to probation or 
supervised release, these considerations 
may be relevant in the determination of 
the length and conditions of supervision 
for rehabilitative purposes, for public 
protection by restricting activities that 
allow for the utilization of a certain skill, 
or in determining the type or length of 
community service. 

§ D313. Mental and Emotional 
Conditions. Menta] and emotional 
conditions that mitigate a defendant's 
culpability are discussed in the general 
provisions in Chapter Two. Mental and 
emotional conditions, whether 
mitigating or aggravating, may be 
relevant in determining the length and 
conditions of probation or supervised 
release. 

§ D314. Physical Condition, Including 
Drug Dependence and Alcohol Abuse. 
Physical condition is not ordinarily 
relevant in determining whether a 
sentence should be outside the 
guidelines or where within the 
guidelines a sentence should fall. 
However, an extraordinary physical 


impairment may be a reason to impose a 
sentence other than imprisonment. 

Drug dependence alone may be a 
reason for imposing a sentence above 
the guidelines to the extent that the drug 
dependence leads to an increased 
propensity to commit crimes. Drug 
dependence is not a reason for imposing 
a sentence below the guidelines. If a 
defendant is sentenced to probation or 
supervised release, drug dependence 
should be taken into consideration with 
respect to the length and conditions of 
supervision. 

Alcohol abuse alone is not a reason 
for imposing a sentence below the 
guidelines. If a defendant is sentenced 
to probation or supervised release, 
alcohol abuse should be taken into 
consideration with respect to the length 
and conditions of supervision. 

§ D315. Previous Employment Record. 
Employment record is not ordinarily 
relevant in determining whether a 
sentence should be outside the 
guidelines or where within the 
guidelines a sentence should fall. 
Employment record may be relevant in 
determining the type of sentence to be 
imposed when the guidelines provide for 
sentencing options. If, independent of 
the consideration of employment record, 
a defendant is sentenced to probation or 
supervised release, considerations of 
employment record may be relevant in 
the determination of the length and 
conditions of supervision. However, if a 
defendant derives a substantial portion 
of income from criminal activity, the 
sentence should be enhanced. 28 U.S.C. 
§ 994(i)(2). See Part A, Criminal 
Livelihood, § A316. 

§ D316. Family Ties and 
Responsibilities, and Community Ties. 
Family ties and responsibilities and 
community ties are not ordinarily 
relevant in determining whether a 
sentence should be outside the 
guidelines or where within the 
guidelines a sentence should fall. Family 
responsibilities are relevant in 
determining whether to impose 
restitution and fines. Where the 
guidelines provide probation as an 
option, these factors may be relevant in 
this determination. If a defendant is 
sentenced to probation or supervised 
release, family ties and responsibilities 
and community ties may be relevant in 
the determination of the length and 
conditions of supervision. 

§ D317. Role in the Offense. A 
defendant's role in the offense is 
relevant in determining culpability and 
thus relevant in determining the 
appropriate sentence. See Chapter Two, 
Role in the Offense. 
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D318. History. 
defendant's criminal history is relevant 
in det ing the. appropriate sentence. 
See Part A, Criminal History Category, 
§ A311. 

§ D319. Dependence Upon Criminal 
Activity for a Livelihood. The degree to 
which a defendant depends upon 
criminal activity for a livelihood is 
relevant in determining the appropriate 
sentence. See Part A, Criminal 
Livelihood, § A316. 

§ D320. Race, Sex, National Origin, 
Creed, Religion and Socio-Economic 
Status. These factors are not relevant in 
the determination of a sentence. 


CHAPTER FOUR—SENTENCING~ - 
PROCEDURES, GUILTY PLEAS, AND 
PLEA AGREEMENTS 


Introduction. These policy statements 
address sentencing procedures that are 
applicable in all cases, including those 
in which guilty or nolo contendere pleas 
are entered with or without a plea 
agreement, and convictions based upon 
guilty verdicts after trial. 

Policy statements governing the 
acceptance of plea agreements under 
Rule 11(e){1), Federal Rules of Criminal 
Procedure are intended to ensure that 
plea negotiation practices: 

(1) promote the purposes of sentencing 

prescribed in 18 U.S.C. § 3553(a); 

(2) provide for just sentencing of 
defendants based on criminal history 
and actual offense behavior; and 

(3) do not perpetuate unwarranted 
sentencing disparity. 


Policy Statements 


§ A411. Notice of Sentencing Factors. 
In all cases, the court shall confirm that 
within a reasonable time before 
sentencing the attorney for the 
government and the attorney for the 
defendant, or the pro se defendant, have 
exchanged written statements of 
sentencing factors each party intends to 
rely on at sentencing. The parties are 
not precluded from asserting any 
additional sentencing factor if written 
notice is provided to the opposing party 
within a reasonable time before 
sentencing. Copies of all sentencing 
statements shall be filed 
contemporaneously with the court and 
submitted to the probation officer 
assigned to the case. This provision may 
be satisfied through a stipulation or plea 
agreement that complies with § A413. 

§ A412. Plea Agreements. The court 
may accept a plea agreement 
conforming with Rule 11(e), Federal 
ao cf Criminal Procedure, provided 
that: 

(a) if the plea agreement includes the 
dismissal of any ch or counts : 
pursuant to Rule 11(e)(1)({A), the court 


shall determine that the remaining 
charges or counts reflect the seriousness 
of the offense behavior; 

(b) if the plea agreement includes a 
nonbinding recommendation pursuant to 
Rule 11(e)(1)(B), the court shall advise 
the defendant that it is not bound by the 
sentencing recommendation. The court 
need not accept the recommendation, 
but, if it does it shall determine that 
either: 

(1) the recommended sentence is 
within the applicable guidelines range; 
or 

(2) if the recommended sentence 
departs from the applicable guideline 
range, that reason exists for departure 
from the guidelines. Rule 11{e)(2) 
requires the court to advise the 
defendant that he has no right to 
withdraw his guilty plea if the court 
does not accept the sentencing 
recommendation set forth in the plea 
agreement. 

(c) if the plea agreement includes a 
specific sentence pursuant to Rule 
11(e)(1)(C), the court before agreeing to 
impose this sentence shall determine 
that either: 

(1) the agreed sentence is within the 
applicable sentencing guideline range; 


or 

(2) if the agreed sentence departs from 
the applicable guideline range, the court 
shall independently determine that 
reason exists for departure from the 
guidelines and that the agreed sentence 
does not undermine any of the 
legislatively mandated purposes of 
sentencing. 

(d) The court may accept a guilty plea 
but defer decision whether to accept a 
plea agreement to dismiss charges or 
counts under § A412{a) or for a specific 
sentence under § A412(c). In such cases, 
however, the court shall afford the 
defendant an opportunity to withdraw 
the guilty plea if the plea agreement is 
later rejected. Rule 11{e){4), Federal 
Rules of Criminal Procedure. 

§ A413. Ethical Standards for Plea 
Agreements. Plea agreements shall: 

(a) set forth all relevant facts and 
circumstances of the offense conduct; 

(b) not omit any material fact relevant 
to the commission of the offense; and 

(c) not contain incomplete, non- 
existent, or misleading facts; or any 
other unethical representations. 

§ A414. Resolution of Disputed 
Factors. In all cases, the court shall 
resolve disputed factors “important to 
the sentencing determination” in 
accordance with Rule 32(a)(1), Federal 
Rules of Criminal Procedure (effective 
November 1, 1987). 

§ A415. Notice of Tentative Findings. 
In cases involving significant disputed 
sentencing factors, the Commission 
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recommends that the court notify the 
parties of its tentative findings and 
provide a reasonable time for the 
submission of written objections before 
imposition of sentence. 


CHAPTER FIVE—DETERMINING THE 
SENTENCE 


Introduction. The Sentencing Reform 
Act directs the Commission to ensure 
that guidelines reflect the “general 
appropriateness” of imposing a 
nonincarcerative sentence on first 
offenders who have not been convicted 
of a violent crime or an otherwise 
serious offense. 28 U.S.C. § 994{j). The 
guidelines accomplish that result by the 
assignment of offense levels in Chapter 
Two, adjustments in Chapter Three, and 
the provisions of this chapter regarding 
sentencing options. 

For certain categories of offenses and 
defendants, the guidelines permit the 
court to impose either imprisonment or 
some other sanction or combination of 
sanctions. In determining the type of 
sentence to impose, the sentencing judge 
should consider the nature and 
seriousness of the conduct, the statutory 
purposes of sentencing, and the 
pertinent offender characteristics. A 
sentence is within the guidelines if it 
complies with each applicable section of 
this chapter. 

In general, the sentencing judge 
should impose the least restrictive 
alternative compatible with fulfilling the 
statutory purposes of sentencing. 
However, imprisonment should not be 
rejected simply because other, non- 
incarcerative sentences are within the 
guidelines. For example, imprisonment 
for a short period of time might be 
appropriate for some crimes having a 
relatively low statutory maximum, such 
as vote fraud or failure to file income 
tax returns, because it is likely to have a 
greater general deterrent effect than 
other sentences. 

If the application of the guidelines 
results in a sentence greater than the 
maximum authorized by statute for the 
offense of conviction, then the maximum 
authorized by statute shall apply. A 
number of offenses carry statutory 
minimum mandatory sentences. If the 
application of the guidelines results in a 
sentence less than the minimum 
sentence required by statute, the 
statutory minimum shall apply. 


1. Probation 
18 U.S.C. § 3561 
18 U.S.C. § 3563 


§ A511. Imposition of a Term of 
Probation. 
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{a) Subject to the restrictions in 
subsection (b) below, the court may 
impose a sentence of probation if: 

(1) the minimum term of imprisonment 
in the range specified by the Sentencing 
Table in Chapter One is zero months; 

(2) the minimum term of imprisonment 
specified by the Sentencing Table is not 
more than six months, provided that the 
court imposes a condition or 
combination of conditions requiring 
intermittent confinement, community 
confinement, or home detention as 
provided at § A521{c). 

(b} A-sentence of probation may not 
be imposed in the event: 

(1) the offense of conviction is a Class 
A or B felony, 18 U.S.C. § 3561(a)(1); 

(2) the offense of conviction expressly 
precludes probation as a sentence, 18 
U.S.C. § 3561(a)(2); 

(3) the defendant is sentenced at the 
same time to.a sentence of 
imprisonment for the same or a different 
offense, 18 U.S.C. § 3561(a)(3). 

(c) Where the Sentencing Table 
specifies a minimum term of 
imprisonment of more than six months 
(e.g., level 10 for first offenders), a 
sentence of probation is not authorized 
by the guidelines, and may be imposed 
only by the court departing from the 
guidelines for stated reasons. 

§ A512. Term of Probation. When a 
term of probation is imposed, the 
guideline for the length of the term shall 
be: 

(a) at least one year but not more than 
five years if the offense level is 6 or 
greater; 

(b) no more than three years in any 
other case. 

§ A513. Conditions of Probation. 

(a) If a term of probation is imposed, 
the court shall impose a condition that 
the defendant shall not commit another 
federal, state, or local crime during the 
term of probation. 18 U.S.C. § 3563(a)(1). 

(b) The court may impose other 
conditions that (1) are reasonably 
related to the nature and circumstances 
of the offense, the history and 
characteristics of the defendant, and the 
purposes of sentencing and (2) involve 
only such deprivations of liberty or 
property as are reasonably necessary to 
effect the purposes of sentencing. 18 
U.S.C. 3563(b). See the recommended 
conditions set forth in the Commentary 
below. 

(c) If a term of probation is imposed 
for a felony, the court shall impose at 
least one of the following as a condition 
of probation: a fine, an order of 
restitution, or community service. 18 
U.S.C. § 3563(a)(2). 

(d) Intermittent confinement (custody 
for intervals of time) may be ordered as 
a condition of probation during the first 


year cf probation. 18 U.S.C. 

§ 3563{a}(11). Intermittent confinement 
shall be credited toward the guideline 
for imprisonment at § A521 as provided 
in the schedule at § A521(c). 


COMMENTARY 


Section A511 provides for the imposition of 
a sentence of probation. The court may 
sentence a defendant to a term of probation 
in any case not prohibited by statute or 
inconsistent with the requirements of the 
guidelines set forth at § A521. Section 
A511(b)(3) reflects Congressional intent to 
abolish split sentences of imprisonment and 
probation. S. REP. NO. 225, 98th Cong., 1st 
Sess. 89. 

Section A512 governs the length-of a term. 
of probation. Subject‘to statutory restrictions, 
the guidelines provide that a term of 
probation may not exceed three years if the 
offense level is less than six. If a defendant 
has an offense level of 6 or greater, the 
guidelines provide that a term of probation be 
at least one year but not more than five. 
Although some distinction in the length of a 
term of probation is warranted based on the 
circumstances of the case, a term of 
probation is also used to enforce conditions 
such as fine or restitution payments, or 
attendance in a program of treatment such as 
drug rehabilitation, and it may not often be 
possible to determine the amount of time 
required for the satisfaction of such payments 
or program in advance. This issue has been 
resolved by setting forth two broad ranges for 
the duration of a term of probation depending 
upon the defendant's offense level (the 
offense level from Chapter Two, as adjusted 
by any applicable offender characteristics 
from Chapter Three). Within the guidelines 
set forth in this section, the determination of 
the length of a term of probation is within the 
discretion of the sentencing judge. 

Section A513 describes mandatory and 
discretionary conditions of probation. The 
following conditions are generally 
recommended for both probation and 
supervised release: 

(1) The defendant shall not leave the 
judicial district or other specified geographic 
area without the permission of the court or 
probation officer; 

(2) The defendant shall report to the 
probation officer as directed by the court or 
probation officer and shall submit a truthful 
and complete written report within the first 
five days of each month; 

(3) The defendant shall answer inquiries by 
the probation officer and follow the 
instructions of the probation officer; 

(4) The defendant shall support his 
dependents and meet other family 
responsibilities; 

(5) The defendant shall work regularly at a 
lawful occupation unless excused by the 
probation officer for schooling, training, or 
other acceptable reasons; 

(6) The defendant shall promptly notify the 
probation officer of any change in residence 
or employment; 

(7) The defendant shall refrain from 
excessive use of alcohol and shall not 
purchase, possess, use, distribute, or 
administer any narcotic or other controlled 
substance, or any paraphernalia related to 
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such substances, except as prescribed by a 
physician; 

(8) The defendant shall not frequent places 
where controlled substances are illegally 
sold, used, distributed, or administered, or 
other places specified by the court; 

(9) The defendant shall not associate with 
any persons engaged in criminal activity, and 
shall not associate with any person convicted 
of a felony unless granted permission to do so 
by the probation officer; 

(10) The defendant shall permit a probation 
officer to visit him at any time at home or 
elsewhere and shall permit confiscation of 
any contraband observed in-plain view by 
the probation officer; 

(11) The defendant shall notify the 


probation officer within three days of being 


arrested or questioned by a law enforcement 
officer; : 

(12) The defendant shall not enter into any 
agreement to act as an informer or a special 
agent of a law enforcement agency without 
the permission of the court; 

(13) As directed by the probation officer, 
the defendant shall notify third parties of 
risks that may be occasioned by the 
defendant's criminal record or personal 
history or characteristics, and shall permit 
the probation officer to make such 
notifications and to confirm the defendant's 
compliance with such.notification 
requirement. 

The following conditions of probation are 
required under the circumstances described: 

(14) Restitution 

If the court imposes an order of restitution, 
payment of restitution or adherence to a 
court ordered installment schedule becomes 
a condition of probation as a matter of law. 
18 U.S.C. § 3663(g). See § A541, Restitution. 

(15) Fines 

If the court imposes a fine, payment or 
adherence to a court ordered installment 
schedule becomes a condition of probation as 
a matter of law. 18 U.S.C. § 3563(a). If an 
installment schedule is imposed, the court 
may impose a condition of probation 
prohibiting the defendant from incurring new 
credit charges or opening additional lines of 
credit without approval of the probation 
officer unless he is in compliance with the 
payment schedule. 

The following conditions of probation may 
be warranted in specific circumstances: 

(16) Possession of Weapons 

If the current conviction is for a felony, or if 
the defendant was previously convicted of a 
felony or used a firearm or other dangerous 
weapon in the course of the current offense of 
conviction, it is recommended that a 
condition of probation be imposed prohibiting 
the defendant from possessing a firearm or 
other dangerous weapon. 

(17) Access to Financial Information 

If the court imposes an order of restitution, 
forfeiture, or notice to victims, or orders the 
defendant to pay a fine, it is recommended 
that a condition be imposed requiring the 
defendant to provide the probation officer 
access to any requested financiai 
information. 

(18) Community Confinement 

Residence in a community treatment 
center, halfway house or similar facility may 
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be imposed as a condition of probation. See 
§ A551, Community Confinement. 

(19) Home Detention 

Home detention may be imposed as a 
condition of probation. See § A552, Home 
Detention. 

(20) Community Service 

Community service may be imposed as a 
condition of probation. See § A553, 
Community Service. 

(21) Occupational Restrictions 

Occupational restrictions may be imposed 
as a condition of probation. See § A555, 
Occupational Restrictions. 

The court may impose any other conditions 
it deems appropriate. 


2. Imprisonment 


18 U.S.C. § 3581 

18 U.S.C. § 3582 

§ A521. Imposition of a Term of 
Imprisonment. 

(a) A sentence conforms with the 
guidelines for imprisonment if it is 
within the minimum and maximum 
terms of the guideline range. 

(b) If the minimum term of 
imprisonment in the guideline range is 
zero months, a sentence of 
imprisonment is not required unless the 
applicable guideline in Chapter Two 
expressly requires a term of 
imprisonment. 

(c) If the minimum term of 
imprisonment in the guideline range is 
from one to six months, the guidelines 
require (1) a sentence of imprisonment, 
or (2) a sentence of probation that 
includes a condition or combination of 
conditions that substitute intermittent 
confinement, community confinement, 
or home detention for imprisonment, 
according to the following schedule 
(provided however, that this section is 
generally inapplicable to defendants 
with a criminal history category greater 
than Category II): 

(1) Thirty days of intermittent 
confinement in prison or jail for one 
month of imprisonment (for purposes of 
this provision, each calendar day during 
which the defendant is confined for at 
least twelve hours counts as a day of 
intermittent confinement); 

(2) One month of community 
confinement (residence in a community 
treatment center, halfway house, or 
similar residential facility) for one 
month of imprisonment; 

(3) One month of home detention for 
one month of imprisonment. 

(d) If the minimum term of 
imprisonment in the guideline range is 
more than six months, the guidelines 
require that the minimum be satisfied by 
a sentence of imprisonment. 


COMMENTARY 


Section A521(b) provides that if the 
minimum term of imprisonment set forth in 
the guidelines is zero months, the court is 


permitted, but not required, to impose a 
sentence.of probation unless a sentence of 
imprisonment or its equivalent is specifically 
required by the guideline applicable to the 
offense. 

Section A521(c) provides that if the 
guidelines require a minimum term of 
imprisonment of six months or less, the term 
may be satisfied either by a sentence of 
imprisonment or by a sentence of probation 
with a condition requiring a period of 
intermittent confinement, community 
confinement, or home detention. 

If § A521(c)(2) permits confinement in a 
community treatment center in lieu of 
imprisonment for reasons of addiction, such 
confinement should be used as a substitute 
for imprisonment only in cases where the 
defendant's dependence on an addictive 
substance contributed to the commission of 
the offense and there is a reasonable 
likelihood that completion of a treatment 
program will eliminate that dependence. 

Although home detention may be 
substituted for imprisonment on the same 
scale as intermittent confinement and 
community confinement, this does not imply 
that home detention has a punitive or 
deterrent effect equivalent to those sanctions. 
Rather, the intent is to provide a sentencing 
judge the flexibility to use home detention as 
a meaningful sanction in cases in which a 
term of imprisonment is not warranted. 

Section A521(d) provides that if the 
guidelines require a minimum period of 
imprisonment of more than six months, the 
minimum term must be satisfied by a 
sentence of imprisonment without the use of 
other sentencing options in § A521(c). 

The sentencing judge shall determine the 
appropriate sentence within the applicable 
guideline range. For example, if the offense 
level is 20, Category I, a sentence of 
imprisonment of at least thirty-three months, 
but not more than forty-one months, is within 
the applicable guideline range. 

In general, the maximum of the guideline 
range exceeds the minimum by the greater of 
25 percent or six months, the limit allowed by 
28 U.S.C. § 994(b) as amended by Pub. L. No. 
99-363. An exception is made in the case of 
guideline ranges for extremely short terms of 
imprisonment. In such cases, the guideline 
range is generally narrower than the 
maximum range authorized by statute. 


3. Supervised Release 


18 U.S.C. § 3583 

§ A531. Imposition of a Term of 
Supervised Release. 

(a) The court shall order a term of 
supervised release to follow 
imprisonment when a sentence of 
imprisonment of more than one year is 
imposed, or when required by statute. 

(b) The court may order a term of 
supervised release to follow 
imprisonment in any other case. 

§ A532. Term of Supervised Release. 

(a) If a defendant is convicted under a 
statute that requires a term of 
supervised release, the term shall be at 
least three years but not more than five 
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years, or the minimum period required 
by statute, whichever is greater. 

(b) Otherwise, when a term of 
supervised release is ordered, the length 
of the term shall be: 

(1) Three years for a defendant 
convicted of a Class A or B felony; 

(2) Two years for a defendant 
convicted of a Class C or D felony; 

(3) One year for a defendant 
convicted of a Class E felony ora 
misdemeanor. 

§ A533. Conditions of Supervised 
Release. 

(a) If a term of supervised release is 
imposed, the court shall impose a 
condition that the defendant not commit 
another federal, state, or local crime. 18 
U.S.C. § 3583(d). 

(b) The court may impose other 
conditions reasonably related to (1) the 
nature and circumstances of the offense, 
(2) the history and characteristics of the 
defendant, (3) the need to generally 
deter the criminal conduct of others, and 
(4) the need to provide the defendant 
rehabilitative treatment. 18 U.S.C. 

§ 3583(d). 


COMMENTARY 


Section A531(a) requires imposition of 
supervised release following any sentence of 
imprisonment for a term of more than one 
year or if required by a specific statute. 
While there may be cases within this 
category that do not require post release 
supervision, these cases are the exception 
and may be handled by departure from the 
guideline requiring post release supervision. 

Under § A531(b), the court may impose a 
term of supervised release in cases involving 
imprisonment for a term of one year or less. 
The court may consider the need for a term of 
supervised release to facilitate the 
reintegration of the defendant into the 
community; to enforce a fine, restitution 
order, or other condition; or to fulfill any 
other purpose authorized by statute. 

Section A532 specifies the length of a term 
of supervised release that is to be imposed. 
Subsection (a) applies to statutes, such as 
some provisions of the Anti-Drug Abuse Act 
of 1986, that require imposition of a specific 
minimum term of supervised release. 
Subsection (b) applies to all other statutes, 
and specifies terms that are the maximum 
permitted by law. The terms of supervisory 
release authorized by statute are 
considerably shorter than those authorized as 
terms of probation. 

Section A533 applies to conditions of 
supervised release. The recommended 
conditions for supervised release are the 
same as those recommended for probation. 
(See Commentary under § A513.) 


4. Restitution, Fines, Assessments, 
Forfeitures 


18 U.S.C. §§ 1956-1957 
18 U.S.C. § 1963 
18 U.S.C. § 3013 
18 U.S.C. §§ 3553-3554 





18 U.S.C. § 3556 

18 U.S.C. §§ 3571-3572 

18 U.S.C. § 3579 

18 U.S.C. §. 3614 

18 U.S.C. §§ 3663-3664 

18 U.S.C. §§ 3681-3682 

21 U.S.C. § 841 

21 U.S.C. § 848 

21 U.S.C. § 853 

21 U.S.C. § 960 

49 U.S.C. § 1472 

§ A541. Restitution. 

(a) Restitution shall be ordered for 
convictions under Title 18 of the United 
States Code or under 49 U.S.C. § 1472 
(h), (i), (j) or (n) in accordance with 18 
U.S.C. § 3663{d). 

(b) Restitution may be ordered as a 
condition of probation or supervised 
release or as an independent sentence. 
If restitution is imposed as an 
independent sentence, the restitution 
order becomes a condition of any 
probationary sentence or supervised 
release, as a matter of law. 

(c) If a defendant is ordered to make 
restitution and to pay a fine, the court 
shall order that any money paid by the 
defendant shall first be applied to 
satisfy the order of restitution. 


COMMENTARY 


Section 3553(a)(7) of Title 18 requires the 
court, “in determining the particular sentence 
to be imposed,” to consider “the need to 
provide restitution to any victims of the 
offense.” Section 3556 of Title 18 authorizes 
the court to impose restitution in accordance 
with 18 U.S.C. §§ 3663 and 3664 for violations 
of Title 18 and of designated subdivisions of 
49 U.S.C. § 1472. Restitution is not precluded, 
however, as a condition of probation or 
supervised release for other offenses. See S. 
REP. NO. 225, 98th Cong., ist Sess. 95-96. An 
order of restitution may be appropriate in 
offenses not specifically referenced in 18 
U.S.C. 3663 where victims require relief more 
promptly than the civil justice system 
provides. 

Section 3663(d) requires the court to 
“impose an order of restitution to the extent 
that such order is as fair as possible to the 
victim and the imposition of such order will 
not unduly complicate or prolong 
sentencing.” If the court does not order 
restitution, or orders only partial restitution, 
it must state its reasons for doing so. 18 
U.S.C. § 3663{a)(2). 

In determining whether to impose an order 
of restitution, and the amount of restitution, 
the court shall consider the amount of loss 
the victim suffered as a result of the offense, 
the financial resources of the defendant, the 
financial needs of the defendant and his 
dependents, and other factors the court 
deems appropriate. 18 U.S.C. § 3664(a). 

Pursuant to Rule 32{c)(2)(D), Federal Rules 
of Criminal Procedure, the probation officer's 
presentence investigation report must contain 
a victim impact statement. The report must 
contain information about financial impact 
on the victim and the defendant's financial 
condition. The sentencing judge may base 


findings on the presentence report or other 
testimony or evidence, supported by a 
preponderance of evidence. 18 U.S.C. 

§ 3664(d). 

A court's authority to deny restitution is 
limited. Even. “in those unusual cases where 
the precise amount owed is difficult to 
determine, section 3579{d) [the identical 
predecessor of section 3663(d)} authorizes the 
court to reach an expeditious, reasonable 
determination of appropriate restitution by 
resolving uncertainties with a view toward 
achieving fairness to the victim.” S. REP. NO. 
532, 97th Cong., 2d Sess. 31, reprinted in 1982 
U.S. CODE CONG. & AD. NEWS 2515, 2537. 

Unless the court orders otherwise, 
restitution must be made immediately. 18 
U.S.C. § 3663(f)(3). The court may permit the 
defendant to make restitution within a 
specified period or in specified installments, 
provided that the last installment be paid not 
later than the expiration of probation, five 
years after the end of the defendant's term of 
imprisonment, or five years after the date of 
sentencing in any other case. 18 U.S.C. 

§ 3663(f) (1) and (2). The restitution order 
should specify how and to whom payment is 
to be made. 

§ A542. Fines for Individual 
Defendants. {a) Except as provided in 
subdivision (f) below, the court shall 
impose a fine, either as the sole sanction 
if a term of imprisonment is not 
required, or in conjunction with other 
sanctions. 

(b)(1) The generally applicable 
guideline minimum and maximum fine 
for each offense level is shown in the 
Fine Table in subsection (c) below. 

(2) If the guideline for the offense 
prescribes a different rule for imposing 
fines, that rule takes precedence. Unless 
a statute expressly authorizes a greater 
amount, no fine may exceed $250,000 for 
a felony or a misdemeanor resulting in 
the loss of human life; $25,000 for any 
other misdemeanor; or $1,000 for an 
infraction. 18 U.S.C. § 3571(b)(1). 

(c)(1) The minimum of the guideline 
fine range is the greater of: 

(a) the amount shown in column A of 
the table below; or 

(b) any monetary gain to the 
defendant, less any restitution made or 
ordered. 

(2) The maximum of the guideline fine 
range is the greater of: 

(a) the amount shown in column B of 
the table below; 

(b) twice the estimated loss to the 
victim; or 

(c) three times the estimated gain to 
the defendant. 

(3) Fine Table: 


(4) Provision (c)(2), limiting the 
maximum fine, does not apply to 
statutes authorizing maximum fines 
greater than $250,000. For convictions 
under those statutes, however, the court 
should consider the factors set forth in 
subsection (d) in determining the 
amount of the fine. 

(d) In determining the amount of the 
fine, the court shall consider: 

(1) the need for the combined 
sentence to reflect the seriousness of the 
offense (including the harm or loss to the 
victim and the gain to the defendant), to 
promote respect for the law, to provide 
just punishment and to afford adequate 
deterrence; 

(2) the ability of the defendant to pay 
the fine (including the ability to pay over 
a period of time) in light of his earning 
capacity and financial resources; 

(3) the burden that the fine places on 
the defendant and his dependents 
relative to alternative punishments: 

(4) any restitution or reparation that 
the defendant has made or is obligated 
to make; 

(5) collateral consequences of 
conviction, including civil obligations 
arising from the defendant's conduct; 

(6) whether the defendant previously 
has been fined a lesser amount for a 
similar offense; and 

(7) any other pertinent equitable 
considerations. 

(e) The amount of the fine should 
always be sufficient to ensure that the 
total sanction is punitive. 

(f) If the defendant establishes that (1) 
he is not able and, even with the use of 
a reasonable installment schedule, is not 
likely to become able to pay all or part 
of the fine required by the preceding 
provisions, or (2) imposition of a fine 
would unduly burden the defendant's 
dependents, the court may impose a 
lesser fine or waive the fine. In these 
circumstances, the court shall consider 
other sanctions in lieu of all or a portion 
of the fine, and must impose a total 
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combined sanction that is punitive. 
Community service is the preferred 
alternative when a fine is not feasible, 
but any additional sanction other than 
one which increases imprisonment 
beyond the applicable guideline range is 
permissible within the guidelines. 

(g) If the defendant establishes that 
payment of the fine in a lump sum would 
have an unduly severe impact on him or 
his dependents, the court should 
establish an installment schedule for 
payment of the fine. The length of the 
installment schedule generally should 
not exceed twelve months, and shall not 
exceed the maximum term of probation 
authorized for the offense. The 
defendant should be required to pay a 
substantial installment at the time of 
sentencing. If the court authorizes a 
defendant sentenced to probation or 
supervised release to pay a fine on an 
installment schedule, the court shall 
require as a condition of probation or 
supervised release that the defendant 
pay the fine according to the schedule. 
The court also may impose a condition 
prohibiting the defendant from incurring 
new credit charges or opening 
additional lines of credit unless he is in 
compliance with the payment schedule. 

(h) If the defendant knowingly fails to 
pay a delinquent fine, the court shall 
resentence him in accordance with 18 
U.S.C. § 3614. 

(i) Notwithstanding any other 
provisions of this section, the court shall 
impose an additional fine amount that is 
at least sufficient to pay the costs to the 
government of any imprisonment or 
probation ordered, unless the defendant 
is unable to pay such costs. For 
purposes of this section, the court shall 
presume that the cost of imprisonment is 
$1,500 per month, and the cost of 
probation supervision is $50 to $300 per 
month, depending upon the degree of 
supervision. 


COMMENTARY 


These guidelines provide for a relatively 
wide and flexible range of fines. More 
detailed guidelines for the imposition of fines 
may be promulgated after analyzing practice 
under these initial guidelines. Recent 
legislation provides for substantial increases 
in fines. 18 U.S.C. § 3571(b). With few 
restrictions, 42 U.S.C. 10601 (b), and (c) 
authorize fine payments up to $100 million to 
be deposited in the Crime Victims Fund in the 
United States Treasury. With vigorous 
enforcement by the Department of Justice and 
United States Probation Officers, higher fines 
will be effective punitive and deterrent 
sanctions. 

Section A542(c)(2) provides for alternative 
calculations of the maximum fine as three 
times the gain or twice the loss. Different 
multiples were chosen to reflect the fact that 
most offenses result in losses to society and 
provable gains to defendants. When only the 


gain can be estimated, it is likely that the 
court will be unable to require restitution. 
Hence, a higher multiple of the gain is needed 
to approximate a fine based on the loss 
involved. It is intended that these 
alternatives will not require precise 
calculation. 

Section A542(c)(4) applies to statutes that 
provide for larger fines than are applicable 
under § A542(c)(2). These statutes include, 
among others: 21 U.S.C. §§ 841(b) and 960(b), 
which authorize fines up to $8 million in 
offenses involving the manufacture, 
distribution, or importation of certain 
controlled substances; 21 U.S.C. 848({a), which 
authorizes fines up to $4 million in offenses 
involving the manufacture or distribution of 
controlled substances by a continuing 
criminal enterprise; 18 U.S.C. § 1956(a), which 
authorizes a fine equal to the greater of 
$500,000 or two times the value of the 
monetary instruments or funds involved in 
offenses involving money laundering of 
financial instruments; and 18 U.S.C. 

§ 1957(b)(2), which authorizes a fine equal to 
two times the amount of any criminally 
derived property involved in a money 
laundering transaction. 

If the court concludes the defendant has 
undisclosed income or assets that justify a 
greater fine to satisfy the purposes of 
sentencing in 18 U.S.C. § 3553(a)(2) (A) and 
(B), a fine higher than would otherwise be 
warranted under § A542 should be imposed. 
The court may base its conclusion on 
information revealing significant unexplained 
expenditures by the defendant or 
unexplained possession of assets that do not 
comport with the defendant's reported 
income. If the court concludes that the 
defendant willfully misrepresented all or part 
of his income or assets, it should aggravate 
his sentence in accordance with Chapter 
Three, Part B (Post-Offense Conduct). 

If no term of imprisonment is imposed and 
the fine is not paid in full at the time of 
sentencing, it is recommended that the court 
sentence the defendant to a term of 
probation, and that payment of the fine be a 
condition of probation. If a fine is imposed in 
addition to a term of imprisonment, it is 
recommended that the court impose a term of 
supervised release following imprisonment-as 
a means of enforcing payment of the fine. 


§ A543. Special Assessments. A 
special assessment must be imposed on 
a convicted defendant in the amount 
prescribed by statute. 


COMMENTARY 


The Victims of Crime Act of 1984, Pub. L. 
No. 98-473, Title II, Chap. XIV, requires the 
courts to impose special assessments on 
convicted defendants for the purpose of 
funding the Crime Victims Fund established 
by the same legislation. Monies deposited in 
the fund are awarded to the states by the 
Attorney General for victim assistance and 
compensation programs. 

The Act requires the court to impose 
assessments in the following amounts: 

$25, if the defendant is an individual 
convicted of a misdemeanor; 

$50, if the defendant is an individual 
convicted of a felony; 
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$100, if the defendant is an organization 
convicted of a misdemeanor; and 

$200, if the defendant is an organization 
convicted of a felony. 18 U.S.C. § 3013. 

The Act does not authorize the court to 
waive imposition of the assessment. 


§ A544. Forfeiture. Forfeiture is to be 
imposed upon a convicted defendant as 
provided by statute. 


COMMENTARY 


Forfeiture generally. Forfeiture provisions 
exist in various statutes. For example, 18 
U.S.C. § 3554 requires a court imposing a 
sentence under 18 U.S.C. § 1962 (proscribing 
the use of the proceeds of racketeering 
activities in the operation of an enterprise 
engaged in interstate commerce) or Titles II 
and III of the Comprehensive Drug Abuse 
Prevention and Control Act of 1970 
(proscribing the manufacture and distribution 
of controlled substances) to order the 
forfeiture of property in accordance with 18 
U.S.C. § 1963 and 21°U.S.C. § 853, 
respectively. Those provisions require the 
automatic forfeiture of certain property upon 
conviction of their respective underlying 
offenses. 

Special Forfeiture of Collateral Profits of 
Crime. The provisions of 18 U.S.C. §§ 3681- 
3682 authorize a court, in certain 
circumstances, to order the forfeiture ofa 
violent criminal’s proceeds from the depiction 
of his crime in a book, movie, or other 
medium. Those sections authorize the deposit 
of proceeds in an escrow account in the 
Crime Victims Fund of the United States 
Treasury. The money is to remain available 
in the account for five years to satisfy claims 
brought against the defendant by the 
victim(s) of his offenses. At the end of the 
five-year period, the court may require that 
any proceeds remaining in the account be 
released from escrow and paid into the Fund. 
18 U.S.C. § 3681(c){2). 


5. Sentencing Options 


18 U.S.C..§ 3553 

18 U.S.C. § 3555 

18 U.S.C. § 3563 

18 U.S.C. § 3583 

18 U.S.C. § 3663 

18 U.S.C. § 3742 

§ A551. Community Confinement. 

(a) Community confinement may be 
imposed as a condition of probation or 
supervised release. 

(b) Community confinement may be 
imposed in lieu of. imprisonment, as 
provided in § A521. 


COMMENTARY 


“Community confinement” means 
residence in a community treatment center, 
halfway house, restitution center, mental 
health facility, alcohol or drug rehabilitation 
center, or other community facility, and 
community service, employment, or treatment 
during non-residential hours. 

Community confinement generally should 
not be imposed for a period in excess of six 
months. A longer period may be imposed to 
accomplish the objectives of a specific 





rehabilitative program, such as drug 
rehabilitation. The sentencing judge may 
impose other discretionary conditions of 
probation or supervised release appropriate 
to effectuate community confinement. 

§ A552. Home Detention. 

(a) Home detention may be imposed 
as a condition of probation or 
supervised release. 

(b) Home detention may be imposed 
in lieu of imprisonment, as provided in 
§ A521, provided, however, that the 
circumstances of home confinement are 
sufficient to ensure compliance, 
including the detection of any violation. 


COMMENTARY 


“Home detention” means a program of 
confinement and supervision that restricts 
the defendant to his place of residence 
permanently, or during specified hours, 
enforced by appropriate means of 
surveillance by the probation office. 

Home detention generally should not be 
imposed for a period in excess of six months. 
A longer term may be appropriate for 
disabled, elderly or extremely ill defendants 
who would otherwise be imprisoned. The 
sentencing judge should iinpose conditions of 
probation or supervised release assuring the 
defendant's participation in community 
service, treatment programs, or employment 
during non-detention hours. The judge may 
also impose other conditions of probation or 
supervised release appropriate to effectuate 
home detention. 


§ A553. Community Service. 

(a) Community service may be 
ordered as a condition of probation or 
supervised release. If the defendant was 
convicted of a felony, the court must 
order one or more of the following 
sanctions: a fine, restitution, or 
community service. § 18 U.S.C. 
3563(a)(2). 

(b) With the consent of the victim of 
the offense, the court may order a 
defendant to perform services for the 
benefit of the victim in lieu of monetary 
restitution. 18 U.S.C. § 3663(b)(4). 


COMMENTARY 

Community service should generally not be 
imposed in excess of 400 hours. Longer terms 
of community service impose heavy 
administrative burdens relating to the 
selection of suitable placements and the 
monitoring of attendance. 


§ A554. Order of Notice to Victims. 
The court may order the defendant to 
pay the cost of giving notice to victims 
pursuant to 18 U.S.C. § 3555. This cost 
may be set off against any fine imposed 
if the court determines that the 
imposition of both sanctions would be 
excessive. 


COMMENTARY 

In cases where a defendant has been 
convicted of an offense involving fraud or 
“other intentionally deceptive practices,” the 
court may order the defendant to “give 


reasonable notice and explanation of the 
conviction, in such form as the court may 
approve” to the victims of the offense. 18 
U.S.C. § 3555. The court may order the notice 
to be given by mail, by advertising in specific 
areas or through specific media, or by other 
appropriate means. In determining whether a 
notice is appropriate, the court must consider 
the generally applicable sentencing factors 
listed in 18 U.S.C. § 3553{a) and the cost 
involved in giving the notice as it relates to 
the loss caused by the crime. The court may 
not require the defendant to pay more than 
$20,000 to give notice. 

If an order of notice to victims is under 
consideration, the court must notify the 
government and the defendant. 18 U.S.C. 

§ 3553(d). Upon motion of either party, or on 
its own motion, the court must: (1) permit the 
parties to submit affidavits and memoranda 
relevant to the imposition of such an order; 
(2) provide counsel for both parties the 
opportunity to address orally, in open court, 
the appropriateness of such an order; and (3) 
if it issues such an order, state its reasons for 
doing so. The court may also order any 
additional procedures that will not unduly 
complicate or prolong the sentencing process. 

The legislative history indicates that, 
although the sanction was designed to 
provide actual notice to victims, a court might 
properly limit notice to only those victims 
who could be most readily identified, if to do 
otherwise would unduly prolong or 
complicate the sentencing process. 

§ A555. Occupational Restrictions. 

(a) The court shall impose a condition 
of probation or supervised release 
prohibiting a defendant from engaging in 
a specified occupation, business, or 
profession, or limiting the terms on 
which he may do so, only if it 
determines that: 

(1) a reasonably direct relationship 
existed between the defendant's 
occupation, business, or profession and 
his conduct relevant to the offense of 
conviction; 

(2) there is a risk that, absent such 
restriction, the defendant will continue 
to engage in unlawful conduct similar to 
that for which he was convicted; and 

(3) imposition of such a restriction is 
reasonably necessary to protect the 
public. 

(b) If the court decides to impose a 
condition of probation or supervised 
release restricting a defendant's 
engagement in a specified occupation, 
business, or profession, the court shall 
impose the condition for the minimum 
time and to the minimum extent 
necessary to protect the public. 

(c) If the defendant is an organization, 
occupational restrictions may only be 
imposed as a condition of probation or 
supervised release where necessary to 
prohibit the activities of a fraudulent 
enterprise. 


COMMENTARY 


The Comprehensive Crime Control Act 
authorizes the imposition of occupational 
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restrictions as a condition of probation, 18 
U.S.C. § 3563(b)(6), or supervised release, 18 
U.S.C. § 3583(d). Pursuant to section 
3563(b)}(6), a court may require a defendant 
to: 

“[RJefrain, in the case of an individual, 
from engaging in a specified occupation, 
business, or profession bearing a reasonably 
direct relationship to the conduct constituting 
the offense, or engage in such a specified 
occupation, business, or profession only to a 
stated degree or under stated circumstances.” 

Section 3583(d) incorporates this section by 
reference. The Senate Judiciary Committee 
Report on the Comprehensive Crime Control 
Act explains that the provision was 
“intended to be used to preclude the 
continuation or repetition of illegal activities 
while avoiding a bar from employment that 
exceeds that needed to achieve that result.” 
S. REP. NO. 225, 98th Cong., 1st Sess. 96-97. 
The condition “should only be used as 
reasonably necessary to protect the public. It 
should not be used as a means of punishing 
the convicted person.” Id. at 96. Section A555 
accordingly limits the use of the condition , 
and, if imposed, limits its scope, to the 
minimum reasonably necessary to protect the 
public. 

Section A555(c) authorizes the application 
of occupational restrictions to organizations, 
“where necessary to restrict the activities of 
a fraudulent enterprise.” The Senate 
Judiciary Committee Report notes that the 
limitation of § 3563(b){6) to individuals 
“should not be construed to preclude the 
imposition of appropriate conditions designed 
to stop the continuation of a fraudulent 
business in the unusual case in which a 
business enterprise consistently operates 
outside the law.” S. REP. NO. 225, 98th Cong., 
1st Sess. 96-97. 

The appellate review provisions permit a 
defendant to challenge the imposition of a 
probation condition under 18 U.S.C. 

§ 3563(b)(6) if “the sentence includes. . .a 
more limiting condition of probation or 
supervised release under section 

3563(b)(6) . . . than the maximum 
established in the guideline.” 18 U.S.C. 

§ 3742(a)(3)(A). The government may appeal 
if the sentence includes a “less limiting” 
condition of probation than the minimum 
established in the guideline. 18 U.S.C. 

§ 3742(b)(3)(A). 

The Comprehensive Crime Control Act 
expressly authorizes promulgation of policy 
statements regarding the appropriate use of 
conditions of probation and supervised 
release. 28 U.S.C. § 994{a)(2)(B). The Act does 
not expressly grant the authority to issue 
guidelines on the subject. The appellate 
review provisions of the Act, however, 
authorize appeals of occupational restrictions 
that deviate from the minimum and maximum 
limitations “established in the guideline” 
(emphasis added). 


6. Concurrent and Consecutive 
Sentences of Impirsonment 


18 U.S.C. § 924{c) 
18 U.S.C. §§ 3146-3147 


18 U.S.C. § 3553 
18 U.S.C. § 3584 
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§ A561. Sentences imposed on 
multiple counts of an indictment, or on 
multiple consolidated indictments run 
concurrently, unless otherwise ordered 
by the court. 

’ § A562. Concurrent sentences shall 
not be imposed in the following cases: 

(a) Offenses for which consecutive 
sentences are required by law; 

(b) Multiple counts of an indictment or 
multiple consolidated indictments, if 
concurrent sentences would not 
adequately serve the statutory purposes 
of sentencing, including just punishment, 
general and special deterrence, and 
incapacitation. 

§ A563. Sentences imposed at 
different times in separate cases run 
consecutively, unless the court finds that 
the underlying offenses in the separate 
cases arise from the same occurrences 
or transactions, or that the sentencing 
purposes set forth in 18 U.S.C. § 3553(a) 
would not be served by consecutive 
sentences. . 

§ A564. Sentences imposed for 
conspiracy or solicitation and for an 
offense that was the sole object of the 
conspiracy or solicitation are assumed 
to run concurrently. 28 U.S.C. § 994(1)(2). 
Sentences imposed for an attempt and 
for the offense that was the sole object 
of the attempt shall run concurrently. 18 
U.S.C. § 3584{a). 

§ A565. A sentence imposed for an 
offense involving a general prohibition 
shall run concurrently with a sentence 
imposed for an offense involving a 
violation of a specific prohibition 
encompassed in the general provision. 
28 U.S.C, § 994{u). 


COMMENTARY 


Congress has directed that multiple terms 
of imprisonment imposed at the same time 
run concurrently unless the court orders, or a 
statute governing one of the offenses of 
conviction mandates, that the sentences are 
to run consecutively. 18 U.S.C. § 3584{a). 
Congress has also directed that multiple 
terms of imprisonment imposed at different 
times run consecutively unless the court 
orders that the terms are to run concurrently. 
Id. In determining whether to impose 
concurrent or consecutive sentences, the 
court shall consider the purposes of 
sentencing, enumerated in 18 U.S.C. § 3553(a), 
as to each offense. 18 U.S.C. § 3584. With 
these legislative mandates in mind, 
guidelines were formulated pursuant to 28 
U.S.C. § 944{a){1)(D) for imposition of 
concurrent and consecutive sentences. 

Concurrent sentencing for multiple count 
indictments is generally the current practice 
in routine cases. However, if the offense 
conduct violates substantial public interests 
or involves aggravated or ongoing criminal 
behavior, courts often impose consecutive 
sentences or a combination of consecutive 
and concurrent sentences. Congress clearly 
intended for the courts to retain the right to 
impose consecutive sentences, provided that 


a statutory mandate or a sentencing factor 
set forth in 18 U.S.C. § 3553(a) supports the 
court's decision. 

Section A561 provides that multiple 
sentences imposed in the same case or in 
judicially consolidated cases run 
concurrently, unless otherwise ordered. This 
provides a mechanism for a determination 
whether to impose concurrent or consecutive 
sentences. It is not meant to create a 
presumption either for or against the 
imposition of concurrent or consecutive 
sentences. Section A563 provides that 
sentences imposed in different cases at 
different times run consecutively, unless the 
court finds that the underlying offense 
behavior is the same and the statutory 
purposes of sentencing would not be served 
by consecutive sentences. 

Section A562{a) applies to offenses that are 
subject to statutorily required consecutive 
sentences. For example, a conviction for the 
use of a deadly or dangerous weapon or 
device in committing “a crime of violence” 
requires imposition of a consecutive five-year 
sentence for the first conviction and a 
mandatory consecutive sentence of ten years 
for subsequent convictions. 18 U.S.C. § 924{c). 
Similarly, a sentence imposed upon a 
conviction for failure to appear in court, as 
required by the conditions of release on 
bond, or to surrender for service of sentence, 
shall run consecutively to any other sentence 
imposed. 18 U.S.C. § 3146{b). A sentence 
imposed for commission of an offense while 
on release shall run consecutively to any 
other sentence of imprisonment. 18 U.S.C. 

§ 3147. 

Section A562(b) applies to criminal conduct 
that requires consecutive sentences to 
adequately punish the defendant for the 
scope and nature of his conduct and to deter 
others from chronic and often profitable 
criminal activity. Sophisticated fraud 
schemes, espionage, violent crimes, crimes 
involving corruption of governmental 
institutions, organized counterfeiting and 
theft operations, and willful, continuous 
violations of environmental laws are 
examples of ongoing conduct that may 
warrant consecutive sentences to adequately 
punish the defendant and to deter others. 

Section A563 sets forth the general 
circumstances in which multiple sentences in 
the same or related cases do not run 
concurrently. In these cases, the court may 
impose consecutive sentences, or a 
combination of consecutive and concurrent 
sentences, to effectuate the sentencing 
purposes enumerated in 18 U.S.C. § 3553(a). 

As explained at the beginning of Chapter 
Two, in determining the appropriate sentence 
the court should consider all conduet relevant 
to the offense of conviction and all relevant 
defendant characteristics. Thus, while 
concurrent sentences may be imposed in a 
multicount indictment, each sentence should 
reflect more than just a sentence imposed on 
an individual count of conviction as if the 
other acts of misconduct had not occurred. 
The sentence on any given count concurrent 
with others should incorporate all the 
relevant acts of misconduct committed by the 
defendant even though they may be recited in 
other counts. If the otherwise indicated 
sentence on any given count, taking into 


consideration all the relevant acts of 
misconduct by the defendant, calls for a 
sentence above the maximum permitted by 
law for the offense charged in that count, the 
court shall impose consecutive sentences to 
the extent necessary to fulfill the purposes 
enumerated in 18 U.S.C. § 3553{a). 


CHAPTER SIX—VIOLATIONS OF 
PROBATION AND SUPERVISED 
RELEASE 


Introduction. Regardless of the 
purposes for which a term of probation 
or supervised release is imposed, 
compliance with the conditions of 
supervision is essential if these 
sanctions are to be meaningful and 
acceptable. Only if the defendant 
perceives that failure to comply will 
result in a prompt and certain response 
from the court will the conditions be 
adhered to in a serious and 
conscientious manner. Consistency in 
handling violations of probation and 
supervised release is therefore 
necessary in order to reduce 
unwarranted disparity. 

§ A611. Categories of Violations. 

(a) A violation of any condition of 
probation or supervised release that 
constitutes new criminal conduct is a 
Category 1 violation. 

(b}) APPLICABLE TO FELONY 
PROBATION ONLY: A violation of any 
condition of probation resulting from a 
conviction for a felony requiring a 
defendant to pay a fine, restitution, or 
perform community service is a 
Category 2 violation. 

(c) A violation of any condition of 
probation or supervised release except 
those in (a) and (b) above or in (d) 
below is a Category 3 violation. 

(d) A violation of any condition of 
probation or supervised release, 
recommended in the commentary of 
Chapter Five, § A513, that does not 
constitute new criminal conduct is a 
Category 4 violation. 

§ A612. Reporting of Violations. 

(a} Category 1, 2, and 3 Violations. 

The United States Probation Officer 
shall report all Category 1, 2, and 3 
violations to the court. With respect to 
conditions such as payment of fines, 
restitution, or performance of 
community service, the court and 
probation office should establish 
policies as to when non-compliance 
constitutes a violation. 

(b) Category 4 Violations. 

The United States Probation Officer 
shall report all Category-4 violations to 
the court, unless the probation officer 
determines that the violation behavior 
can be handled through alternate means. 

Alternatives should only be used if 
the probation officer determines that 
their use: (1) will not present undue risk 
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to the public; (2) will not depreciate 
either the defendant's or the public's 
respect for the court or the probation 
system; and, (3) is consistent with the 
court's intention for placing the 
defendant on supervision. 

§ A613. Court Response to Violation 
Reports. 

(a) Category 1 Violations. 

For violations of Category 1 (new 
criminal conduct), the court shall in 
most instances issue a violator’s 
warrant and conduct a violation 
hearing. Rule 32.1, Federal Rules of 
Criminal Procedure. If the court 
determines that the violation has 
occurred, it normally shall revoke the 
probation or supervised release and 
impose a new sentence. If the court 
determines that revocation is not 
appropriate, it shall state its reasons 
and, in most instances, shall modify or 
increase the discretionary conditions of 
probation or supervised release to 
afford closer supervision. 

(b) Category 2 and 3 Violations. 

For violations of these mandatory and 
discretionary conditions, the court shall 
assess the nature and seriousness of the 
violation to determine whether a 
violation hearing is required. If the 
defendant either will not or cannot 
adhere to the conditions, despite efforts 
by the probation officer to enforce 
compliance, the court shall conduct a 
hearing to determine the action 
necessary. This action might include 
modification or release from the 
condition (with the exception that at 
least one of the mandatory conditions of 
fine, restitution, or community service 
shall be required for a defendant 
convicted of a felony), the inclusion of 
other discretionary conditions, or 
revocation of the probation or 
supervised release. 

(c) Category 4 Violations. 

For Category 4 violations, the court 
shall assess the nature and seriousness 
of the violation and determine whether 
a violation hearing is required. If the 
violation is deemed to be of a serious 
nature, or if it appears that despite 
efforts by the probation officer the 
defendant will not comply, the court 
shall conduct a hearing pursuant to Rule 
32.1 and determine the appropriate 
action. 

§ A614. Sentence to be Imposed Upon 
Revocation. 

(a) Revocation of Probation. 

(1) Category 1 Violations. Upon 
revocation for a Category 1 violation, 
the court shall impose a sentence 
between the midpoint and maximum 
guideline range originally applicable. 
However, if the offense is unusually 
serious, the court may depart from the 
guideline range and impose any 


appropriate sentence up to the statutory 
maximum. 

(2) Category 2 Violations. Upon 
revocation for a Category 2 violation, 
the court shall impose a sentence 
between the midpoint and maximum 
guideline range originally applicable. 

(3) Category 3 and 4 Violations. Upon 
revocation for a Category 3 or Category 
4 violation, the court shall impose a 
sentence within the guideline range 
originally applicable. 

(4) Consecutive Sentence. If at the 
time of revocation the defendant is 
serving or subject to a custody sentence 
in another case, the court shall order the 
sentence imposed upon revocation to 
run consecutively to the prior custody 
sentence. This shall occur whether or 
not the prior custody sentence is related 
to the violation of probation. 

(5) Allowable Considerations Upon 
Revocation. Upon revocation, no credit 
for time served under supervision shall 
be given. 

Additionally, no credit shall be given 
for time served as a special condition of 
probation in custody, community 
confinement, or-home detention. 

In determining the appropriate 
sentence upon revocation, the court 
shall consider the factors described in 
18 U.S.C. § 3565(a), and the nature and 
seriousness of the violation. The court 
may consider the defendant's 
adjustment and compliance otherwise to 
the conditions of probation. These 
considerations may include the amount 
of time successfully spent under 
supervision, payments toward fines or 
restitution, performance of community 
service, residency or participation in 
halfway houses, drug or other 
rehabilitation programs, and compliance 
with other conditions of probation. 

(b) Revocation of Supervised Release. 

(1) Category 1 Violations. Upon 
revocation for a Category 1 violation, 
the court shall impose a sentence not 
less than one-third the term of 
supervised release originally imposed. 

(2) Category 3 and 4 Violations. Upon 
revocation for a Category 3 or Category 
4 violation, the court shall impose a 
sentence not to exceed two-thirds the 
term of supervised release originally 
imposed. 

(3) Consecutive Sentence. If at the 
time of revocation the defendant is 
serving or subject to a custody sentence 
in another case, the court shall order the 
sentence imposed upon revocation to 
run consecutively to the prior custody 
sentence. This shall occur whether or 
not the prior custody sentence is related 
to the violation of supervised release. 

(4) Allowable Considerations Upon 
Revocation. Upon revocation, the court 
shall give no credit for time served 
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under supervision. Additionally, no 
credit shall be given for time served as a 
special condition of the supervised 
release in community confinement or 
home detention. 

In determining the appropriate 
sentence upon revocation, the court 
shall consider the factors described in 
18 U.S.C.°§ 3583{e), and the nature and 
seriousness of the violation. The court 
may consider the defendant's 
adjustment and compliance otherwise to 
the conditions of supervised release. 
These considerations may include the 
amount of time successfully spent under 
supervision, payments toward fines or 
restitution, performance of community 
service, residency or participation in 
halfway houses, drug or other 
rehabilitation programs, and compliance 
with other conditions of supervised 
release. 


COMMENTARY 


Categories of Violations. Violations of 
probation and supervised release and the 
sentence to be imposed upon revocation are 
affected by the category of the violation. 
While the guidelines establish when certain 
violations must be reported to the court, they 
are not intended to restrict action at an 
earlier point. The Commission emphasizes 
that at any time prior to that called for by 
these guidelines, the probation officer may 
report any violation to the court and request . 
a violator’s warrant. The court may then 
issue a warrant, conduct a hearing, and, upon 
determination that the violation has occurred, 
modify the conditions (through addition. 
deletion, or change of discretionary 
conditions), or revoke the probation or 
supervised release. 

Category 1 violations include any 
violations of the statutorily required 
condition of not committing another crime. 
Category 2 violations apply to a felon placed 
on probation who fails to pay a fine, 
restitution, or perform community service. 
Category 3 violations are violations of any 
conditions imposed by the court that are not 
covered in Category 1, 2, or 4. Category 4 
violations include any violations of the 
recommended conditions of probation or 
supervised release (except those constituting 
new criminal conduct). 

Determining Category. Violations of 
certain conditions of probation and 
supervised release necessarily constitute new 
criminal behavior (e.g., violations of the 
mandatory condition prohibiting the 
commission of another crime, the 
recommended condition prohibiting 
possession of controlled substances, and, in 
the case of a convicted felon, possession of a 
firearm). When a violation of any condition 
constitutes new criminal behavior, the 
violation shall be treated under the guidelines 
applicable to Category 1 violations (new 
criminal behavior), both for purposes of 
handling the violation and resentencing if 
revocation occurs. 

New Criminal Behavior. Probation officers 
shall immediately report new criminal 
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behavior, Category 1 violations, to the court. 
In most instances, the court shall issue a 
violator’s warrant and conduct a violation 
hearing. Upon ing that the violation 
has occurred, the anticipated disposition 
shall be revocation. If the court determines 
that revocation is not appropriate at that 
time, reasons shall be stated on the record. 
The court shall modify or increase the 
discretionary conditions of supervision to 
afford closer supervision. 

The reporting of violations, issuance of 
violator warrants, and violation hearings 
based on new criminal behavior shall not be 
restricted to situations where new criminal 
charges have resulted. Rather, action shall be 
dependent upon the actual behavior of the 
defendant on probation or supervised 
released. 

New Criminal Charges. In many instances 
where new criminal charges have been made 
but have not yet been disposed of, the court 
may wish to proceed in the issuance of a 
violator’s warrant and in conduct a violation 
hearing. Instances where the court may wish 
to delay issuance of a warrant or conduct a 
violation hearing might include the following: 

(1) the court determines that the new 
criminal charges are likely to be disposed of 
in the very near future; 

(2) conducting a violation hearing prior to 
the disposition of the pending charges would 
place an unnecessary burden on the court 
because of extensive evidentiary proceedings 
or the unavailability of evidence for a 
violation hearing at the time; or 

(3) the interests of justice are best served 
by delaying the issuance of a warrant or the 
violation hearing. 

In deciding whether to delay the issuance 
of a violator’s warrant or the violation 
hearing, the court shall consider the relative 
risk the defendant presents to the community 
during the pendency of the new criminal 
charges, and the seriousness of the alleged 
conduct. The court shall not permit the term 
of probation or supervised release to expire 
without issuance of a violator’s warrant 
unless the probation officer's report indicates 
that the new criminal charges are without 
foundation and that the defendant has 
committed no act that constitutes new 
criminal behavior, or that the new 
prosecution is to be ended and that 
establishing the violation would place an 
undue burden on the court or would not be in 
the interests of justice. 

When revocation occurs following 
conviction for new criminal charges, the 
sentence imposed shall be consecutive to any 
custody sentence that the defendant received 
for the new criminal conviction. 

Violations for Drug Use. A recommended 
condition for probation and supervised 
release prohibits the possession, use, and 
other activities involving illicit drugs. A 
violation of this condition constitutes new 
criminal behavior. If a defendant submits to 
urinalysis pursuant to a discretionary 
condition of supervision, a positive reading 
would be a violation constituting new 
criminal! behavior to be reported to the court. 
In instances where no new criminal charges 
have resulted and the indications are that the 
drug activities of the defendant are confined 
only to personal use, the court may wish to 


impose discretionary conditions requiring 
participation in a drug program and 
urinalysis. If there is continued drug use after 
placement in a drug program, the court 
should revoke the probation or supervised 
release because illegal drug use is closely 
correlated to other criminal activity and 
indicates unwillingness or inability on the 
part of the defendant to adhere to the 
conditions of supervision. If there are 
indications that the drug activities involve 
anything other than personal use, or if the 
defendant has a history of violence 
associated with drug use, the presumption is 
that supervision will be revoked. 

Category 3 Violations. Category 3 
violations are to be reported by the probation 
officer to the court. Should it become 
apparent that the defendant either cannot or 
will not adhere to the condition, the court 
should take the appropriate steps to address 
the violetion. If the defendant is unable to 
comply, these steps may include 
modificaton, or release from, the condition if 
it was discretionary. If the defendant is 
unwilling to comply, the court may modify or 
increase the conditions of supervision to 
promote compliance, or revoke the probation 
or supervised release. 

Violations Involving Fines, Restitution, and 
Community Service. Violations of mandatory 
or discretionary conditions involving fines, 
restitution, and community service are to be 
reported to the court. Because there may be 
situations where the defendant is under a 
payment or community service work 
schedule and does not fully meet the 
requirement during a given time period or 
may otherwise be in default, the court shall 
establish with the probation office the point 
at which the matter is to be reported as. a 
violation. For example, the court may decide 
to require a report only after the defendant is 
two full months in arrears in fine or 
restitution payments, or is not fulfilling his 
community service obligations. As with other 
violations, such a plan would not prohibit the 
probation officer or the court from taking 
earlier action. 

Violations of Recommended Conditions. 
The Comprehensive Crime Control Act 
requires only one condition of probation 
imposed in every case, i.e., that the defendant 
not commit another criminal! act while under 
supervision. If the defendant is placed on 
probation as the result of a felony conviction, 
the law also requires that a condition be 
imposed requiring the defendant to pay a 
fine, restitution, or perform community 
service. To make probation an acceptable 
sentencing option, a list is provided of 
recommended conditions of probation that 
must be included in every case along with the 
statutorily required conditions. 

Violation of recommended conditions 
(except those constituting new criminal 
behavior) are to be reported by the probation 
officer to the court unless the probation 
officer determines that compliance can be 
achieved through alternate means that do not 
present an undue risk to the public. In 
handling violations in such a fashion, 
documented in the chronological record in the 
case file, the probation officer is to consider 
the court's intent in placing the defendant on 
probation or supervised release, and both the 


defendant's and the public's respect for the 
court and probation system. When violations 
in this category are particularly serious or are 
continued or flagrant, the probation officer 
should report them to the court for 
appropriate action. Because the 
recommended conditions are to:be imposed 
in every case of probation or supervised 
release, the court should require compliance 
as opposed to modifying or dismissing any of 
these conditions. 

Violations Involving Petty Offenses. 
Violation of petty offenses, such as public 
drunkenness and minor traffic offenses (not 
to include driving under the influence), are 
covered by the guidelines for Category 4 
violations, and are not considered new 
criminal conduct. If the offense is of a serious 
nature or similar to the offense for which the 
defendant was placed on supervision, the 
matter shall be reported to the court. 
Likewise, if a pattern of these violations 
occurs, the court shall be notified. Any 
offenses that involve assaultive behavior, 
theft, or other acts of moral turpitude should 
be treated as Category 1 violations. 

Revocation of Probation. Upon revocation 
of probation, the sentence to be imposed is 
based upon the category of violation and the 
sentencing range originally computed for the 
defendant, without regard to events that have 
occurred since its original computation. For 
example, if the original offense level was 
decreased for acceptance of responsibility, 
the resulting range would remain unchanged 
despite the fact that the defendant later failed 
to demonstrate such acceptance (e.g., failure 
to pay restitution to a victim). The 
defendant's criminal history score as 
originally computed would remain unchanged 
for purposes of sentencing on revocation. In 
the instances where the defendant was 
placed on probation because the court 
departed from the applicable guideline range, 
the originally applicable guideline range is 
applicable upon revocation. 

For revocation based on Category 1 
violations, the sentence imposed should be 
between the midpoint and maximum of the 
guideline range originally applicable. Where 
the offense was unusually serious, the court 
may depart from the guideline range and 
impose any appropriate sentence up to the 
statutory maximum. For revocation based on 
Category 2 violations, the sentence imposed 
should be between the midpoint and the 
maximum of the guideline range originally 
applicable. These ranges are established to 
reflect the seriousness of violating those 
conditions that prohibit any criminal 
behavior or require a felon to pay a fine, 
restitution, or perform community service, the 
only statutorily required conditions of 
probation. For revocation based on other 
violations, the sentence should be within the 
originally applicable guideline range. Upon 
revocation the court may consider the 
seriousness of the violation as well as the 
defendant's adjustment and performance 
otherwise while under probation. 

Revocation of Supervised Release. Upor 
revocation of supervised release, the 
sentence to be imposed is based upon the 
category of violation and the term of 
supervised release. For revocation based on 
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Category 1 violations (new criminal 
behavior), a sentence of incarceration shall 
be imposed that is between one-third and the 
entire term of supervised release originally 
imposed. The minimum sentence is 
established to reflect the seriousness of 
violating the condition prohibiting any 
criminal behavior, the only statutorily 
required condition for an individual placed 
on supervised release. The latitude otherwise 
allowed the court in setting the sentence 
permits consideration of a number of factors, 
including the nature and seriousness of the 
criminal behavior, the relative length of the 
supervised release term, and the adjustment 
and compliance to the conditions of 
supervised release. 

For revocation based on Category 3 and 
Category 4 violations (violations of 
discretionary conditions not involving new 
criminal behavior and recommended 
conditions of supervised release), a sentence 
not to exceed two-thirds of the supervised 
release term shall be imposed. While also 
allowing the court latitude in setting a 
sentence for these violations; the two-third 
restriction reflects that aggravated violations 
of Category 3 and Category 4 are not as 
serious as aggravated violations involving 
new criminal behavior. Within the permitted 
latitude, the court may consider factors 
including the nature and seriousness of the 
violation, the relative length of the supervised 
release, and the defendant's general 
adjustment and compliance with the 
conditions of supervised release. 

Revocation for Violations of Conditions 
Involving Fines, Restitution, and Community 
Service. The Comprehensive Crime Control 
Act requires that individuals convicted of a 
felony who are sentenced to probation shall 
have as a condition of probation either 
payment of a fine, restitution, or performance 
of community service. 18 U.S.C. § 3563(a)(2). 
If the court orders a fine and places a 
defendant on probation, the payment of the 
fine or adherence to the court-established 
installment schedule shall be a condition of 
probation. Id. Emphasis is also placed on 
restitution. The court may order restitution 
upon conviction for certain offenses. If such 
an order is not included, the court must state 
its reasons on the record; if the defendant is 
sentenced to probation or supervised release, 
any restitution ordered shall be a condition of 
supervision. Id. 

The conditions of fine, restitution, and 
community service are classified as Category 
2 or Category 3 violations, depending upon 
whether they are mandatory or discretionary. 
Violations must always be reported to the 
court by the probation officer. Emphasis is 
given to the statutorily required conditions 
for felons placed on probation to pay a fine, 
restitution, or perform community service, 
through elimination of the lower half of the 
guideline range under which the felony 
probationer is to be sentenced upon 
revocation for violation of one of these 
conditions. 

18 U.S.C. § 3614 provides that a defendant 
may be resentenced if he knowingly fails to 
pay a delinquent fine, and may be sentenced 
to imprisonment only if the court determines 
that he willfully refused to pay or failed to 
make sufficient efforts. The defendant may 


also be resentenced if the court determines 
that because of the nature of the offense and 
characteristics of the defendant, alternatives 
to imprisonment are not adequate to serve 
the purposes of punishment and deterrence. 

18 U.S.C. § 3663(g) addresses revocation 
and modification of probation and supervised 
release based on failure to pay restitution. 
The court shall then consider the defendant's 
employment status, earning ability, financial 
resources, the willfulness of the failure to 
pay, and any other special circumstances that 
may have a bearing on the ability to pay. 

The court must assess the nature and 
seriousness of any violation in determining 
the appropriate sentence within the guideline 
range. However, in most instances where the 
violation is a willful failure to pay a fine, 
restitution, or perform community service, the 
sentence should be at or near the maximum 
applicable guideline range. 

Summary data on estimates of current 
sentencing practices are available on written 
request. 


Appendix A.— Record of Commission 
Vote and Dissent of Commissioner 
Robinson 


The vote of the Commission on a 
motion to publish this document was as 
follows: 

William W. Wilkins, Jr.—Yes 
Michael K. Block—Yes 
Stephen G. Breyer—Yes 
Helen G. Corrothers—Yes 
George E. MacKinnon—Yes 
Ilene H. Nagel—Yes 

Paul H. Robinson—No 


DISSENTING VIEW OF 
COMMISSIONER PAUL H. ROBINSON 


I believe the Sentencing Reform Act of 
1984, which created the United States 
Sentencing Commission, contains two 
main directives. First, the Commission's 
guidelines must provide a rational and 
principled sentencing system that will 
further the purposes of just punishment 
and crime control. Second, the 
guidelines must reduce unwarranted 
disparity among sentences for similar 
offenders who commit similar offenses. 
The Act provides that this is to be 
achieved through the Commission’s 
promulgation of a comprehensive 
sentencing system that will bind all 
federal judges. I opposed the 


) The three key provisions of the Act work 
together: 

First, the guidelines are to take into account the 
relevant offense and offender characteristics. 28 
U.S.C. 994 (c) and (d). The legislative history directs 
that the guidelines should “reflect everv important 
factor relevant to sentencing.” S. Rep. No. 225, 98th 
Cong., 1st Sess. 169 (1983) (emphasis added). 

Second, for each combination of relevant offense 
and offender characteristics, the maximum of the 
imprisonment range may not exceed the minimum 
of that range by more than 25%. 28 U.S.C. 994(b). 

Finally, a judge cannot deviate from the guideline 
range “unless the court finds that an aggravating or 
mitigating circumstance exists that was not 


Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Notices 


Commission’s Preliminary Draft of 
September, 1986, because I saw it as 
lacking both guiding principles and an 
effective means of reducing disparity. 
While the Commission’s current 
proposed guidelines differ from the 
Preliminary Draft in many important 
respects, like its predecessor, this draft 
is not guided by rational unifying 
principles and it will not reduce 
sentencing disparity. Further, the current 
proposed guidelines transgress specific 
statutory limitations on the 
Commission's authority. Because I 
believe’ that the proposal violates both 
the intent and the letter of the 
Sentencing Reform Act, I cannot in good 
faith join the other members of the 
Commission in support of the proposed 
guidelines. 

A Rational and Principled Sentencing 
System? Neither of the Commission’s 
guidelines was drafted with a coherent, 
articulated sentencing philosophy in 
mind. Rather, the drafting was done in 
an ad hoc manner without the guidance 
of any set of sentencing principles. The 
inevitable result of this approach is 
guidelines that are haphazard and 
internally inconsistent, and that 
frequently generate improper results; 
they simply do not consistently and 
rationally distinguish cases according to 
relevant offense and offender 
characteristics. 

A comparison of possible guideline 
sentences for different offenses 
illustrates one difficulty. Is it 
appropriate that the sentence for 
aggravated fish smuggling can be greater 
than that for armed bank robbery? that 
the sentence for aggravated forcible 
sexual contact with a 13-year-old child 
can be less than that for submitting a 
false record on protected wildlife? that 
the sentence for some antitrust 
violations can be less than that for 
failure to surrender a naturalization 
certificate? that the sentence for 
involuntary manslaughter can be less 
than that for impersonating a 
government employee? that the sentence 
for inciting a riot can be less than that 
for altering a motor vehicle ID number? 
The fact of the matter is that the 
Commission never systematically 
ranked offenses. 

Further difficulties arise from the 
guidelines’ peculiar two-track structure 
under which the same factor is in some 
instances treated under a specific 
offense guideline and in other instances 
under a general provision. Consider, for 
example, the discharge of a firearm. If it 


adequately taken into consideration by the 
Sentencing Commission in formulating the 
guidelines . . ..." 18 U.S.C, 3553(b). 
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is discharged during an assault, the 
specific assault adjustments apply and 
the judge need not increase the sentence 
at all but may increase it by 3 months. If, 
however, the discharge occurs during 
serious property destruction, the general 
adjustment applies and the judge must 
increase the sentence by 3 times that 
amount (9 months) and may increase it 
by 7 times that amount (21 months). 

Difficulties also arise from the use of 
invited or directed “departures” from 
the guidelines. For example, if an 
offender's prior conviction is similar to 
the offense at hand, itis suggested that a 
sentence at the high end of the guideline 
range may be appropriate. However, if 
the same prior misconduct did not result 
in a conviction, the judge is specifically 
invited to exceed the guideline range. 
Similarly, a recent similar offense—e.g., 
a 3-year old assault conviction—may 
increase the guideline sentence by 3 
months. If the same conviction is over 10 
years old, however, the court is invited 
to exceed the guideline range without 
limit. 

Perhaps more troubling is the basic 
question: are such invited or directed 
“departures” permitted by the 
Sentencing Reform Act? If a judge 
follows an invitation or direction to 
depart, is the sentence subject to 
appellate review, as are all deviations 
from the guidelines? Or, is the sentence 
free from appellate review because the 
sentence is precisely what the 
guidelines invite or direct? The status of 
the Commission's “guidelines to go 
outside the guidelines” is further 
complicated by its attempt to regulate 
judges after they accept the invitation to 
depart. The extent of the permissible 
“departure” may be limited, to “not 
more than 4 levels,” for example. One 
may wonder how such a “departure 
range” is different from a “guideline 
range” of 4 levels (a range of between 
118% and 300%); which is illegal. By 
calling a guideline directive a 
“departure” (a term that does not 
appear in the Sentencing Reform Act), 
can the Commission escape from the 
25% statutory limitation on the 
permissible width of a guideline range? 
Or, one may wonder, can a judge 
“depart” from a guideline that directs 
“departure”? If a judge refuses to depart 
when so directed, is his refusal to depart 
subject to appellate review? 

While the proposed draft obviously 
does not generate peculiar results in all 
cases, it is ali too easy to find difficulties 
like those noted above. The true 
significance of these examples is not the 
particular problems that they present 
but rather that they manifest an 
unsystematic approach to the complex 


task of guideline drafting. It is an 
approach that has produced a flawed 
structure and drafting of mixed quality. 

Reduction of Disparity? In both the 
proposed draft and the Preliminary 
Draft, the Commission has failed to meet 
its obligation to reduce unwarranted 
sentencing disparity. The earlier 
Preliminary Draft failed because, while 
it attempted to meet the legislative 
mandate of a comprehensive sentencing 
system, it was not structured in a way 
that could effectively accommodate the 
wide variety of possible cases. The draft 
tried to account for some specific 
combinations of offense and offender 
characteristics yet ignored many others 
and failed to provide a general 
framework that made application 
feasible. The result was a complex, 
inconsistent, and unworkable document. 
The Preliminary Draft was like a 
Volkswagen “Bug” trying to pull a fully- 
loaded three-axle trailer. While it made 
an earnest effort, it was simply not 
powerful enough to do the job. 

Unfortunately, when it became clear 
that the Preliminary Draft could not 
effectively implement a comprehensive 
system, the Commission's response was 
not to continue work toward designing a 
more flexible and workable 
comprehensive system. Instead, it 
abandoned the legislative mandate. 
Rather than trying to find a diesel cab to 
pull the trailer, the Commission decided 
to keep the “Bug” and dump the load. 

It may well be possible to pull the 
empty trailer with the “Bug”; not much 
is required of guidelines that simply tell 
the judge to exercise discretion. And 
that is essentially what the 
Commission's current draft does. The 
guideline ranges for specific offenses are 
frequently far in excess of the 25% 
permitted by statute, and are so broad— 
as much as 600% and more—as to be of 
no practical value. Further, the offense 
ranges may be subject to one or more 
general adjustments, each of which 
gives the judge further discretion. 

For example, for making illegal 
payments to influence the actions of a 
union official, Judge X can, under the 
guidelines, give the offender 12 months, 
while Judge Y, applying the same 
guidelines in the same case, can give the 
offender 60 months (a range of 400%). 
The offender who leads a prison riot can 
get 21 months from Judge X and 108 
months from Judge Y (a range of 414%), 
both under the guidelines. The offender 
who bribes a federal legislator in order 
to influence his vote can get 8 months 
from Judge X and 57 months from Judge 
Y (a range of 612%), both under the 
guidelines. 
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Similarly, the offender who supervises 
the distribution of obscene matter for 
sale can get 2 months, or probation, from 
Judge X and 33 months from Judge Y (a 
range of 1550%), both under the 
guidelines. If he is convicted of two 
counts, Judge X can impose concurrent 
sentences for a total term of 2'months, 
or probation, while Judge Y can impose 
consecutive sentences for a total term of 
66 months (a range of 3200%), both under 
the guidelines. The offender who is 
convicted of twice selling stolen guns to 
a known felon can get 10 months from 
Judge X and 82 months from Judge Y (a 
range of 720%), both under the 
guidelines. As long as the sentence is 
within the guidelines, it is not subject to 
appellate review. 

The examples above are not 
uncommon. 70% of the 20 most 
prosecuted offenses have one or more 
ranges in excess of the 25% range 
authorized by statute. The average of 
these excessive ranges is well over 
600%.? In addition to these offense 
ranges, general adjustments provide 
other sources of broad discretion: e.g., a 
range of increase between 118% and 
300% (depending on the seriousness of 
the offense) is available to account for 
an offender's role in the offense (also 
available is a range of decrease between 
118% and 300%); a range between 56% 
and 166% is available if the offender 
acknowledges responsibility for the 
offense (as through a plea of guilty); and 
a range between 74% and 200% is 
available if the offender obstructed the 
investigation of the case or lied at the 
trial. Still further, in every case of 
multiple counts the judge has complete 
discretion in deciding whether to impose 
concurrent or consecutive sentences. At 
least one such opportunity for additional 
broad discretion is likely to exist in 
nearly every case.® 

As if the discretion within the 
guidelines were not enough, in over 100 
instances the proposed guidelines or 
their official commentaries invite or 
direct judges to depart from the 


2 The average of all of the ranges applicable to 
the 20 most prosecuted offenses is, by my 
calculations, 232%. The Commission has not yet 
developed information on such matters. I believe 
that it is critical, however, to determine the 
percentage of all cases for which, in practice, the 
applicable range will be in excess of 25% authorized 
by statute and the number of cases that are likely to 
result in departures. Another more important 
research project is determining the impact of the 
proposed guidelines on the prison population. This 
legislatively required study will be difficult if not 
impossible for guidelines that are so discretionary. 

3 For example, 87% of all federal criminal cases 
are settled by plea agreement, and, of those that go 
to trial, 63% end in multiple counts of conviction and 
thus permit the use of the broad concurrent- 
consecutive discretion. 
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guidelines and to exercise their own 
complete, unguided, and frequently 
unlimited discretion. General rules 
invite or direct judges to depart from the 
guidelines when the offender: had an 
additional criminal purpose; has a drug 
dependency leading to an increased 
propensity to commit crimes; disrupted a 
governmental function or endangered 
the public welfare; engaged in ongoing 
criminal conduct; derived a substantial 
portion of income from criminal activity; 
engaged in a pattern of violent criminal 
conduct or a pattern of civil or 
administrative violations; cooperated 
with authorities; or has a criminal 
history score that, in the court's view, 
does not adequately reflect the 
seriousness of his past criminal conduct. 

Indeed, the judge is told that 
departure is appropriate if the 
adjustment range of the guidelines is, in 
the judge’s view, “inadequate.” * And, 
as if this were still not enough, judges 
are told that in cases where the 
sentence is pursuant to a plea 
agreement—a common occurrence in the 
federal system—they are not bound by 
the guidelines. 

The effect of the current draft is 
simply this: nearly any prison term that 
might be imposed presently can be 
imposed after these guidelines go into 
effect. I do not believe that this is what 
the Sentencing Reform Act intends, or 
permits.5 


* This appears to be in direct conflict with the 
Sentencing Reform Act. Under the Act, judges may 
not deviate from the guidelines simply because, in 
their view, the guideline range is not adequate (e.g., 
because it does not allow the sentence that they 
want to give). The statute permits deviation only if 
an aggravating or mitigating circumstance exists 
that was not adequately considered by the 
Sentencing Commission. 18 U.S.C. 3553{b). If the 
judge wants to deviate from the guideline range 
because of a factor already fully considered by the 
Commission, the statute would bar his deviation but 
the guidelines attempt to permit it. 

* It is not enough, of course, for the Commission 
to simply remove the discretion from these 
proposed guidelines. That might avoid some of the 
illegalities of the current draft but it would only 
increase, dramatically, the number of inappropriate 
sentences. The solution is to be found, instead, in 
the construction of a rational system that defines its 
principles of sentencing and implements them 
through a sophisticated and workable structure. 


Some people argue that we ought not 
try to reduce disparity through 
comprehensive, binding sentencing 
guidelines. Many witnesses before the 
Commission suggested precisely this. 
But this issue was hotly debated in 
Congress and, with passage of the 
Sentencing Reform Act, was resolved in 
favor of binding and comprehensive 
guidelines. Until the Commission has 
explored all possible methods of 
performing the Legislature’s mandate, it 
ought not abandon the assigned task. 

More importantly, if the Commission 
ultimately concludes that it cannot 
perform its task, or at least notin the 
time allotted, it ought to admit this 
openly, report to Congress accordingly, 
and, perhaps, ask for an extension of 
time. The Commission ought not 
promulgate guidelines that only create 
the illusion of reducing disparity. 
Pretending to have disparity-reducing 
guidelines is worse than having no 
guidelines at all. Once the guidelines go 
into effect, the United States Parole 
Commission—the single source of 
uniformity under current practice, 
unsatisfactory though it may be—will 
expire under the terms of the Sentencing 
Reform Act. 

I have always applauded the 
Sentencing Reform Act's abolition of 
early release on parole and, accordingly, 
abolition of the Parole Commission, for 
this moves us toward honesty in 
sentencing: the sentence publicly 
imposed by the court would be the 
sentence served. But I assumed, as 
Congress clearly did in enacting the 
Sentencing Reform Act, that the 
Sentencing Commission's guidelines 
would replace and improve upon the 
disparity-reducing function of the Parole 
Commission. Unfortunately, neither of 
the Commission's efforts to date will. 
Instead, the policies and decision- 
making of the Parole Commission will 
be replaced by that of 500 plus 
individual sentencing judges with little 
in the way of guidance or remedial 
control. It would be an unfortunate irony 
in the history of sentencing reform if the 
Sentencing Reform Act, enacted to 
reduce disparity, resulted in increased 
disparity. 
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Complexity and Discretion. My final 
concern arises from the complexity of 
the Commission's proposed guidelines. 
Some people see the Commission as 
facing the horns of a dilemma: a 
comprehensive system that will reduce 
disparity appears to require undesirable 
complexity; on the other hand, given the 
great variety of cases, the only 
alternative to complexity is broad 
discretion and its concomitant disparity. 
In its current proposal, the Commission 
has chosen to impale itself squarely on 
both horns. The guidelines are 
overwhelmingly complex yet, in the end, 
they simply defer to the discretion of 
judges and plea-bargain negotiators. 

The Commission's approach of 
providing both complexity and 
discretion may well have some political 
value. Without close examination, one 
might take the complexity as evidence 
of significant restraints on discretion, 
the desired result for those who 
supported the Sentencing Reform Act. 
At the same time, those who prefer a 
discretionary system will be pleased 
with how the system really works. In 
addition, if the Commission is not 
capable of creating a sufficiently 
sophisticated sentencing system, there is 
value in deferring to judicial discretion 
in order to avoid the imposition of 
improper sentences. I understand both 
of these points. The Commission has 
been given an extremely difficult task 
and asked to perform it quickly under 
the bright lights generated by strong and 
conflicting political interests. 
Nonetheless, a complex and 
discretionary system would have 
unacceptable consequences that would 
set back the cause of federal sentencing 
reform. 

Having concluded that the proposed 
guidelines are not rationally calculated 
to impose just punishment and to reduce 
crime, and that they are likely to 
increase rather than decrease 
unwarranted disparity, I must, 
regrettably, oppose the proposed 
guidelines, as I opposed the Preliminary 
Draft. 

I dissent. 


[FR Doc. 87-2310 Filed 2-5-87; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of Human Development 
Services 


45 CFR Part 1340 
Child Abuse and Neglect Prevention 
and Treatment Program 


AGENCY: Office of Human Development 
Services, HHS. 


ACTION: Final rule. 


SUMMARY: The Department of Health 


and Human Services is issuing final 
regulations to implement certain 
provisions of the 1984 amendments to 
the Child Abuse Prevention and 
Treatment Act. The 1984 amendments to 
this Act (Pub. L. 98-457) made changes 
in several definitions regarding child 
abuse and neglect which may require 
changes in some State statutes and 
regulations. These and other provisions 
are the subject of this final rule. A 
Notice of Proposed Rulemaking was 
published April 24, 1985 (50 FR 16105). 
DATE: This rule is effective March 9, 
1987. 


FOR FURTHER INFORMATION CONTACT: 
Jay Olson (202) 245-2859. 


SUPPLEMENTARY INFORMATION: 
Program Description 

The Child Abuse Prevention and 
Treatment Act (the Act), Pub. L. 93-247, 
42 U.S.C. 5101, et seq., was signed into 
law in 1974, It established in the 
Department the National Center on 
Child Abuse and Neglect (National 
Center). The National Center is located 
organizationally within the Children's 
Bureau of the Administration for 
Children, Youth and Families in the 
Office of Human Development Services. 

Under the Act, the National Center 


carries out the following responsibilities: 


¢ Makes grants to States to 
implement State child abuse and neglect 
prevention and treatment programs. 

¢ Funds public or nonprofit private 
organizations to carry out research, 
demonstration, and service 
improvement programs and projects 
designed to prevent, identify and treat 
child abuse and neglect. 

¢ Collects, analyzes, and 
disseminates information, e.g., compiles 
and disseminates training materials, 
prepares an annual summary of recent 
and on going research on child abuse 
and neglect, and maintains an 
information clearinghouse. 

¢ Assists States and communities in 
implementing child abuse and neglect 
programs. 


¢ Coordinates Federal programs and 
activities, in part through the Advisory 
Board on Child Abuse and Neglect. 

The Act has been extended and 
amended several times since its 
passage, most recently by Pub. L. 98-457. 
Regulations for the State grant and 
discretionary fund programs are found 
at 45 CFR Part 1340; recent revisions 
were published on January 26, 1983 (48 
FR 3698) and April 15, 1985 (50 FR 
14878). The fifty States, the District of 
Columbia, Puerto Rico, Guam, the Virgin 
Islands, the Commonwealth of the 
Northern Mariana Islands, American 
Samoa, and the Republic of Palau 
(formerly one of the Trust Territories of 
the Pacific Islands) are eligible to apply 
for State grants. We will refer to these 
jurisdictions as “States” in this 
preamble discussion. In FY 1985, all but 
two States received State grant funds 
either because they meet all of the 
eligibility requirements of the Act or 
because they are eligible under the 
waiver provisions of section 4(b)({3) of 
the Act. 


State Child Protective Service System 


Under section 4(b)(1) of the Act, the 
Secretary, through the National Center, 
is authorized to make grants to States to 
assist them in developing, strengthening, 
and carrying out child abuse and neglect 
prevention and treatment programs. 
Funds from the State grant program are 
used to enhance the activities of the 
State Child Protective Services (CPS) 
system. The State CPS agency is 
typically the agency designated by the 
State to respond to reports or child 
abuse and neglect, particularly reports 
of intra-family abuse. (All States have a 
CPS system and a CPS agency whether 
they receive State grant funds under the 
Act or not.) 

The CPS agency, or other designated 
agency, receives reports of abuse and/or 
neglect; assures prompt investigation of 
reports by the CPS agency or other 
properly constituted authority, making 
referrals to law enforcement officials, as 
appropriate; and provides treatment and 
services. In cases of intra-family abuse, 
the focus of the agency's efforts is on the 
family—to protect the child, preserve 
the home, prevent separation of the 
child from the family if at all possible, 
prevent further abuse or neglect, and 
alleviate or correct the factors leading to 
the report. The agency generally regards 
its contact with the family as a 
demonstration of community concern 
and evidence of a desire to be of help to 
both parents and children. Alternatively, 
the focus of the law enforcement 
agency’s investigation may be criminal 
prosecution. 
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Anyone in a State may report known 
or suspected abuse or neglect: Local 
(city, county) telephone numbers for 
reporting are found in telephone 
directories. States that have a State- 
wide 24-hour hot line typically give that 
number wide publicity. 

Investigations, services, and other 
activities may be provided by CPS 
agency staff, by law enforcement 
agencies, by multidisciplinary teams 
(many of which are located in major 
hospitals), and by utilizing the services 
of other public and voluntary agencies 
in the community. Most CPS workers 
have specialized training, and 
multidisciplinary teams often have some 
expertise in medicine, law and law 
enforcement, as well as in social work. 


Summary of Recent Rulemaking 
Activity 

The Child Abuse Amendments of 1984 
(Pub. L. 98-457) were signed into law on 
October 9, 1984. In addition to changes 
in definitions, they contained a major 
new basic State grant requirement 
regarding medical neglect, i.e., the 
State’s responsibility for the protection 
of disabled infants (‘Baby Does”). To 
implement these latter provisions, the 
Department published a Notice of 
Proposed Rulemaking (NPRM) on 
December 10, 1984 (49 FR 48160) and a 
Final Rule and Model Guidelines for 
Health Care Providers to Establish 
Infant Care Review Committees on April 
15, 1985 (50 FR 14878). 

Regulations implementing the 
remaining provisions of the 1984 
Amendments plus other proposed 
changes were published as an NPRM on 
April 24, 1985 (50 FR 16105). In that 
NPRM, we incorporated the new 
statutory definitions of child abuse and 
neglect; proposed a definition of “out-of- 
home care” to mean “‘center-based day 
care provided during a portion of a 24- 
hour day”; and proposed to allow States 
to share confidential information 
contained in a State’s Central Registry 
(a repository of reports on known or 
suspected instances of child abuse) with 
certain individuals or organizations-in 
order to prevent child abusers from 
being employed or used as volunteers in 
child care settings, and from being 
approved as foster or adoptive parents. 

In response to that NPRM, the 
Department received letters from fifteen 
State and local child welfare agencies, 
six child welfare advocacy groups, four 


national or professional organizations, 


two Members of Congress, one provider 
of residential child care, and 24 
individuals. 
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Summary of the Final Rule 


In response to comments, we have 
made changes in the language of the 
NPRM. In this final rule we have (1) 
broadened the definition of the term 
“out-of-home-care” to mean child day 
care, i.e., family day care, group day 
care, and center-based day care; and, at 
State option, any other settings in which 
children are provided care; {2) deleted 
the three new categories of individuals 
and organizations to whom States may 
release confidential information for 
employment purposes and, instead, 
added a section allowing States to 
release such information with proper 
safeguards to any agency or individual 
as the State may determine by statute; 
(3) clarified that States may implement 
statutory changes made in the definition 
of child abuse and neglect either by 
enacting new State laws or by 
regulations that have the full force and 
effect of law; and (4) made a number of 
technical amendments to correct or 
clarify certain sections of the rule. 

In addition, in response to a large 
number of comments, we are taking this 
opportunity to clarify the Department's 
position relating to the failure to provide 
adequate medical care as an element of 
negligent treatment or maltreatment. 


Discussion of Major Comments and 
Changes 


Following is a summary of the major 
comments, our response to those 
comments, and a discussion of the 
changes that we have made in the 
regulations. 


1. Section 1340.2 Definitions 


(a) Definitions of the terms “child 
abuse and neglect” —§ 1340.2(d) and 
“sexual abuse’ —§ 1340.2(d)(1). In the 
NPRM, we added the language from 
section 3{1) of the Act to specify that, for 
purposes of the definition of child abuse 
and neglect, the term “child” means a 
“child under the age of eighteen, or the 
age specified by the child protection law 
of the State.” We also replaced the 
definition of “sexual abuse” and “sexual 
exploitation” in §§ 1340.2(d) (1) and (2) 
with the new statutory definition of 
“sexual abuse” from section 3(2) of the 
Act. The new definition of “sexual 
abuse” describes a wide range of sexual 
abuses of children under the age of 
eighteen, including acts of sexual 
exploitation, in terms that are the same 
in substance as those in the current 
regulations. However, in contrast to the 
definition of ‘‘child abuse and neglect”, 
the Act specifically defines “child” or 
“children” with respect to sexual abuse 
as “any individual who has not attained 
the age of eighteen.” 


Comment: Four commenters 
commented on the proposed definition 
of the term “sexual abuse.” All 
expressed approval of the proposed 
definition. However, one respondent 
suggested that clarification was needed 
regarding the age definition with respect 
to child abuse and neglect and sexual 
abuse to make it clear that, for the 
purpose of the sexual abuse definition, 
the age of 18, and not the State's 
statutory definition of age, will govern. 

Response: We believe it is clear both 
in the statute and the regulations that 
two different age limits apply. 
Therefore, we have decided that no 
further clarification is needed. 

(b) Definition of “a person responsible 
for a child's welfare’—§ 1340.2(d)(4). 
Prior to the 1984 Child Abuse 
Amendments, section 3(1} of the Act 
defined the term “child abuse and 
neglect” to mean abuse or neglect “by a 
person who is responsible for a child's 
welfare . . ...” Inimplementing 
regulations at § 1340.2{d){5), the 
Department defined.“a person 
responsible” to include, among others, 
“an employee of a public or private 
residential home or facility.” 

The 1984 Amendments amended 
section 3{1) of the Act to add the words 
“including any employee of a residential 
facility or any staff person providing 
out-of-home-care.” 

In the NPRM, we amended 
§ 1340.2(d)(4), the definition of “a person 
responsible”, to incorporate the new 
statutory language and to define the 
term “out-of-home-care” to mean 
“center-based day care provided during 
a portion of a 24-hour day.” 

Comments: We received 23 letters 
from State and local child welfare 
agencies, Members of Congress, child 
welfare advocacy groups, and other 
national and professional organizations 
commenting on our definition of out-of- 
home-care. 

Most of the commenters supported the 
statutory definition that requires 
reporting of abuse and neglect in out-of- 
home care, but objected to our proposal 
to limit such reports by defining out-of- 
home care as center-based day care. 
Commenters believed that the majority 
of children who are cared for in out-of- 
home settings would be denied the 
protection afforded to the smaller 
percentage of children who are cared for 
in center-based day care settings. Most 
commenters recommended that the 
definition be expanded. Two Members 
of Congress active in passage of the 1984 
Amendments indicated that it was not 
their intent to limit the definition of out- 
of-home care to exclude family or group 


day care homes or other types of out-of- 
home child care. 

Response: We concur. § 1340.2{d){4) 
now includes the statutory language and 
the new sentence “For the purpose of 
this definition, out-of-home care means 
child day care, i.e., family day care, 
group day care, and center-based day 
care; and, at State option, any other 
settings in which children are provided 
care.” This means that State reporting 
laws must define out-of-home care to 
mean child day care, i.e., family day 
care, group day care, and center-based 
day care, and may, at State option, 
include in the definition any other 
settings in which children are provided 
care. 


Role of the CPS Agency 


In the NPRM, we specifically invited 
public comment on the role of the State 
CPS agency in responding to reports of 
child abuse in non-family situations. 
Given the fact that all reports of abuse 
and neglect must be investigated, we 
asked for comments on which State 
agency(s) currently are or should be 
responsible for responding to reports of 
abuse in residential settings; for 
responding to reports of abuse by staff 
persons in various categories of out-of- 
home care; and, more generally, what 
should be the scope, focus, and role of 
the State child protective service agency 
in investigating other than intra-family 
reports of abuse. 

Approximately 20 responses were 
received. Some objected to CPS agency 
involvement in any investigation of 
institutional or out-of-home care 
situations given the increasing number 
of reports of abuse and neglect and lack 
of trained staff and resources. Some 
took the position that all such situations 
should be investigated by law 
enforcement or licensing authorities. 
Others stated that responsibility for a 
child’s welfare outside the home is the 
responsibilty of the parents. The 
majority of commenters, however, 
expressed a recognition of the need to 
involve the CPS agency but also urged 
coordination with and use of other 
agencies. 

In developing the NPRM, the 
Department did not wish to indicate that 
the State CPS agency must be the only 
State agency responsible for 
investigating all reports of child abuse 
or neglect, whether such abuse or 
neglect occurs within or outside the 
family setting. Nor did the Department 
intend to limit the involvement of law 
enforcement, licensing, or other 
appropriate agencies in the investigation 
and resolution of such reports. We 
recognize that law enforcement, mental 
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health, and protective services agencies 
have critical roles to play in addressing 

the problems associated with abuse and 
neglect. 

Since the enactment of the Child 
Abuse Prevention and Treatment Act, 
implementation by the designated State 
CPS agency has focused primarily on 
the prevention and treatment of child 
abuse and neglect in intra-familial 
settings. Within this framework, State 
agency staff have directed their efforts 
not only towards protecting the child but 
also towards attempting to preserve the 
home and family. The expansion of the 
statutory definition of the term “person 
responsible for a child's welfare” does 
not automatically expand the role of the 
CPS agency. These final rules require 
that, in order to qualify for a State grant 
under this Act, a State must establish 
procedures whereby the State, through a 
designated agency or agencies, will 
receive and investigate reports of child 
abuse or neglect. States, not the 
Department, will determine which 
agency(s) within each State will be 
designated as the agency(s) to receive 
and/or investigate reports. There is no 
requirement that the CPS agency must 
investigate all reports although this is 
permissible. States must establish 
procedures tailored to the unique 
characteristics of each State's child 
protective services statute and 
organizational and administrative 
structure. 

Given the new requirements in the 
Act, the Department encourages States 
to examine their current practices and 
procedures for responding to reports of 
child abuse or neglect in both in-home 
and out-of-home settings. We believe 
that such an overall assessment will 
provide States with an opportunity to 
identify problem areas, to explore the 
options available for receiving and 
responding to a variety of reports of 
abuse or neglect, and to develop 
procedures that will ensure that the 
appropriate agency(s) will investigate 
these reports in a timely and effective 
manner. 

Finally, several commenters 
recommended changes in other 
definitions. These recommendations 
were not acted upon as the definitions 
they addressed were not proposed for 
change in the NPRM. A change was 
recommended in § 1340.2(d)(2) to define 
“negligent treatment” more broadly to 
include failure to provide “health care” 
rather than failure to provide medical 
care. A change was also recommended 
in § 1340.2(d)(3) to add new language to 
the definition of “threatened harm” to 
permit intervention on behalf of a child 
whose parents are practicing their 


religious beliefs with respect to medical 
care only if the child “is in imminent 
danger of death or permanent bodily 
injury.” 

2. Approval of Applications— 

§ 1340.13(a) (1) and (2) 

In the preamble to the NPRM, the 
Department indicated that States would 
need to review their statutes and, where 
necessary, make appropriate State 
statutory changes in order to comply 
with the new definitions of “sexual 
abuse” and “person responsible.” 

Comments: Four commenters objected 
to the requirement that States must 
make statutory changes in order to 
comply with the new definitional 
requirements. Commenters 
recommended that those States which 
have the authority to effect these 
changes through their rulemaking 
process be allowed to do so. 

Response: We agree. Therefore, we 
have amended § 1340.13(a) (1) and (2) to 
provide that, in order to comply with the 
new definitional requirements, States 
may effect the necessary changes 
through their rulemaking process, 
provided:such rules have the full force 
and effect of law. 

Comment: One commenter 
recommended that the regulations 
should make it clear that the State's 
definition of the beginning and end of its 
legislative session will govern. 

Response: We were not aware that 
this was a problem area and would, of 
course, defer to a State's definition of 
the beginning and end of its legislative 
session. In addition, we have added the 
words “which convenes” in 
§ 1340.13(a)(2) to make clear that States 
have until the close of the first general 
legislative session of the State 
legislature which convenes following the 
effective date of these regulations to 
— necessary changes in their State 

aw. 


3. Confidentiality—§ 1340.14 


In the NPRM, the Department 
proposed to allow the States additional 
flexibility in the release of confidential 
information from the State's child abuse 
registry. We proposed to allow 
disclosure of certain information to 
three additional categories of 
individuals and agencies for the purpose 
of preventing the employment or 
utilization of known or suspected 
abusers. The three proposed categories 
were: the director (or his or her 
designee) of an agency designated by 
the State to license and/or register child 
day care facilities, a director (or his or 
her designee) of a child day care center, 
and the director (or his or her designee) 
of an agency licensed by the State to 
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provide foster care placement and 
services and/or adoptive services. 
Comments: Twenty-four letters 
contained comments or 
recommendations on this proposal. 


Seven commenters opposed the 
proposed expansion of categories of 
individuals and agencies who would 
have access to confidential information 
in child abuse registries. They argued 
that the purpose of the registry was to 
serve (or to operate) as a repository of 
primarily unverified reports of known or 
suspected abuse. Its function was to 
serve as a resource to persons 
investigating, preventing, or treating 
child abuse and neglect; it was not set 
up to provide the type of accurate, 
verified information being sought for 
employment screening purposes. 

Other commenters argued that the 
proposed list of employment-related 
exceptions to the confidentiality 
requirements was too limited; that the 
proposed expansion would result in 
efforts to restrict the type of information 
stored in the registry and thus hamper 
CPS agency investigations; and that use 
of the registries to identify abusers is 
not feasible since many registries are 
indexed by the child subject and not the 
perpetrator of the abuse. 

Seventeen commenters expressed 
support for the proposed expansion, and 
some recommended further expansion to 
include other categories such as 
directors of family and group homes, 
residential facilities, and Head Start 
programs. 

Almost all commenters expressed 
concern with respect to the threat to 
individual privacy and adequate due 
process safeguards in expanding access 
to this information. Commenters pointed 
out that the level of substantiation of 
these reports varies among States, as do 
the procedures and methods used to 
identify substantiated or 
unsubstantiated reports. They stated 
that, if adopted, such a proposal may do 
great disservice to individuals as well as 
raise legal questions of due process if 
the quality of information disclosed is 
not verified or screened in some 
manner. 

Response: The Department's purpose 
in proposing to expand the categories of 
individuals who may have access to 
information from State child abuse 
registries was to allow States additional 
flexibility in the release of confidential 
information. This information can be 
used to screen known child abusers 
from being employed or used as 
volunteers in child care settings and 
from being approved as foster or 
adoptive parents. 
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We believe that pre-employment 
screening is one way to prevent and 
reduce child abuse in day care settings. 
This is reflected in the Department's 
“Model Child Care Standards Act- 
Guidance to States to Prevent Child 
Abuse in Day Care Facilities” issued in 
January 1985. In addition, in making 
available to States in FY 1985 an 
additional $25 million under the Social 
Services Block Grant program, Congress 
required States using those funds to 
establish, by law or regulation, 
procedures to provide for employment 
history and background checks for all 
operators and employees of child care 
facilities and others who deal directly 
with children. : 

Therefore, we continue to believe that 
increased access to information may be 
necessary, at State option, to prevent 
instances of child abuse or neglect. We 
agree with commenters, however, that, 
at the Federal level, it is not possible to 
identify, as we attempted to do in the 
NPRM, all agencies or individuals with 
whom the State may want to share 
information. Therefore, we have added a 
new paragraph (3) in § 1340.14{i) to 
permit States to authorize, by statute, 
disclosure to persons or agencies other 
than those already listed in § 1340.14 for 
employment and related purposes. Any 
information disclosed for these purposes 
is subject to the confidentiality 
requirements of State statutes and 
paragraph (i)(1). 

Although many commenters 
recommended we specify due process 
procedures in regulations, we believe 
that States are sensitive to the issue of 
due process and individual privacy and 
will develop their own procedures 
consistent with due process protections 
for all individuals. 

Comment: One State agency raised 
the question of whether the 
confidentiality rules should be re- 
examined. The commenter asked for a 
discussion of the philosophical and 
policy basis of these rules and 
expressed concern that the CPS 
agency’s inability to respond to media 
inquiries or investigations of child abuse 
or neglect could prevent it from 
demonstrating its effective handling of 
child abuse or neglect matters. 

Response: All of the provisions on 
confidentiality, including disclosure 
provisions, were re-examined in the 
course of developing this rule. Both 
philosophically and from a policy basis, 
we believe that the interests of the child 
and his or her family must be the 
principal considerations in determining 
the nature and extent of disclosure of 
confidential information. We also 
believe that disclosure serves the 
purposes of diagnosis, investigation, 


treatment, and prevention of abuse and 
neglect and that disclosure to certain 
agencies or individuals is essential to 
carry out these functions. On this basis, 
disclosure is permitted under current 
rules to such entities as agencies 
investigating reports of abuse and 
neglect, courts, grand juries, and 
physicians treating a child suspected of 
being maltreated. Disclosure to the 
media does not appear to serve these 
purposes. ; 


Technical Amendment 


In addition, in reviewing these rules 
for publication, we noted that 
§ 1340.14(i}(2)(viii) provides that a State 
may authorize disclosure to “A person 
who is responsible for the child’s 
welfare . . .”. The purpose of this 
provision is to allow a person about 
whom a report of known or-suspected 
abuse or neglect has been made to have 
access to information about him or 
herself, and thus an opportunity to 
correct such information. 

Because most State central registries 
include information and reports on all 
persons, not just “persons responsible” 
(as defined in § 1340.2{d)(5)), and 
because we believe that States may 
want to allow all individuals access to 
information concerning themselves in 
the central registry as well as an 
opportunity to correct this information, 
we have revised paragraph (i)(2)(viii) to 
allow disclosure to “A person about 


whom a report has been made. . .”. 
Providing Adequate Medical Care 


Comment: Although not raised for 
public comment in the NPRM, almost 
one half of the comment letters related 
to what constitutes negligent treatment 
or maltreatment of a child with respect 
to adequate medical care and under 
what circumstances, if any, parents 
providing spiritual or other alternative 
or remedial health care to their children 
should be reported to the CPS agency 
(see § 1340.2{d) (2) and (3)). Because of 
the importance of this issue and the 
diversity of the comments, the 
Department is taking this opportunity to 
clarify its position on this matter. 

Some commenters expressed concern 
that State legislators, State agency 
officials, and some members of the 
public had interpreted the 1983 final 
child abuse rule to mean that a 
physician must be called even when 
only mild symptoms of illness are 
apparent, regardless of whether harm or 
a substantial risk of harm to the child’s 
health is present; that failure to provide 
any type of medical care to children 
must be reported, and that the practice 
of spiritual healing, for example, 
automatically is considered negligent 


treatment, and thus must be reported. 
Many of these commenters feared that 
State officials were being urged to 
prosecute all families solely because 
they were practicing their religious 
beliefs in the matter of providing 
alternative or other remedial health care 
for their children. Other commenters 
thought that some children from families 
practicing spiritual or faith healing are 
being denied equal protection of their 
rights under the Fourteenth Amendment 
to the Constitution. As a result, they felt 
that the Departmental regulations 
should require reports to the CPS agency 
of all instances of failure to provide 
medical care to children in all families 
utilizing alternative or other types of 
health care. They also recommended 
that Departmental regulations require 
States to repeal “religious exception” 
statutes. (These are statutes which 
provide that parents practicing their 
religious beliefs with respect to 
providing health care for their children 
shall not, for that reason alone, be 
considered negligent parents or be 
considered to have neglected the child.) 

Response: It was not, and is not, the 
Department's position that the rules for 
this program should be taken as a signal 
to States to prosecute or require reports 
on families practicing alternative or 
other remedial health care except where 
there is harm or substantial risk of harm 
to the child’s health or welfare. Previous 
regulations for this program required 
that State statutes contain a provision 
that, when parents or guardians provide 
spiritual or other forms of remedial 
health care, they should not, for that 
reason alone, be considered negligent 
parents. Language to this effect was 
required in State law as a condition of 
eligibility for a State grant. This 
requirement was deleted in the final 
rules published January 26, 1983. The 
Department's action in this matter was 
based solely on the fact that such an 
eligibility requirement was not required 
by the Act and thus should not be 
imposed by Federal regulation. The 
regulatory philosophy of this 
Aministration has been to provide 
maximum State and local flexibility. The 
deletion of this provision in 1983 
reflected our approach to regulating— 
not a policy shift regarding State 
protections for parents who practice 
their religious beliefs. 

It is the Department's position that 
reports of known or suspected abuse or 
neglect should be made as required by 
the statute and regulations. Current 
child abuse and neglect rules contain 
the following definition of child abuse 
and neglect: 
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“Child abuse and neglect means the 
physical or mental injury, sexual abuse, 
sexual exploitation, negligent treatment, or 
maltreatment of a child by a person 
responsible for the child's welfare under 
circumstances indicating harm or threatened 
harm to the child's health or welfare.” 


The regulations further define phrases 
in that definition, e.g., “negligent 
treatment or maltreatment” is defined to 
include failure to provide adequate food, 
clothing, shelter, or medical care; 
“threatened harm to a child’s health or 
welfare” is defined to mean "a 
substantial risk of harm to the child's 
health or welfare.” 

It is not now nor ever has been the 
Department's policy nor the intent of the 
regulations that reports be made to the 
State CPS agency or other State 
authorities except when there is harm or 
a substantial risk of harm. 

It is the continuing intent of these 
rules to allow States to exercise their 
rights to provide medical services where 
there is harm or a substantial risk of 
harm to the child's health or welfare. 
Further, we want to emphasize that such 
decisions regarding needed medical care 
are best made at the State and local 
levels by the CPS agency and the 
juvenile courts. The CPS agency has the 
responsibility to investigate and decide 
what constitutes “adequate medical 
care”; what types of care are 
acceptable; and what constitutes harm 
or substantial risk of harm to the child's 
health or welfare. It is also the 
responsibility of the CPS agency to work 
with the juvenile court to assure that 
medical services are provided where 
necessary to protect the life and safety 
of the child. 


Technical Amendments 


a. In § 1340.1, Purpose and scope, we 
are revising paragraph (c) to delete the 
reference to title IV-A of the Social 
Security Act which no longer authorizes 
a social services program and to correct 
the Code of Federal Regulations (CFR) 
citation to the regulations for the title 
IV-B program. 

b. In § 1340.3, Applicability of 
Department-wide regulations, we are 
revising paragraph (b) to correct the 
CFR citation to the Federal procurement 
regulations. 

c. § 1340.13{a), Approval of 
applications, is amended by deleting the 
phrase ‘‘adequate health care” in the 
first sentence and replacing it with the 
phrase “adequate medical care” to be 
consistent with the words in the 
referenced section, § 1340.2(d)(2). 

d. In § 1340.15, Services and treatment 
for disabled infants, we are adding at 
the end thereof the citation of the Office 
of Management and Budget (OMB) 


Control Number reflecting OMB 
approval of the information collection 
provisions contained in the final rules 
published on April 15, 1985 (50 FR 
14878). 


Impact Analysis 
Executive Order 12291 


Executive Order 12291 requires that a 
regulatory impact analysis be prepared 
for major rules—defined in the Order as 


any rule that has an annual effect on the - 


national economy of $100 million or 
more, or certain other specified effects. 
Nothing in either the statute or the rule 
is likely to create substantial costs. 
Therefore, the Secretary concludes that 
this regulation is not a major rule within 
the meaning of the Executive Order 
because it does not have an effect on the 
economy of $100 million or more or 
otherwise meet the threshold criteria. 


Regulatory Flexibility Act of 1980 


Consistent with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. Ch. 6), 
we try to anticipate and reduce the 
impact of rules and paperwork 
requirements on small businesses. For 
each rule with a “significant economic 
impact on a substantial number of small 
entities” we prepare an analysis 
describing the rule’s impact on small 
entities. Small entities are defined in the 
Act to include small businesses, small 
non-profit organizations, and small 
governmental entities. 

The primary impact of these 
regulations is on the States, which are 
not “small entities” within the meaning 
of the Act. For these reasons, the 
Secretary certifies that these rules will 
not have a significant impact on a 
substantial number of small entities. 


Paperwork Reduction Act of 1980 


Under the Paperwork Reduction Act 
of 1980, Pub. L. 96-511, all Departments 
are required to submit to the Office of 
Management and Budget (OMB) for 
review and approval any reporting or 
recordkeeping requirement inherent in a 
proposed and final rule. These final 
rules do not contain information 
collection requirements or increase 
Federal paperwork burden on the public 
or private sector. Thus, no submission to 
OMB is required. 


List of Subjects in 45 CFR Part 1340 


Child welfare, Disabled, Family 
violence, Grant programs—health, Grant 
programs—social programs. 


(Catalog of Federal Domestic Assistance 
Program Number 13.669, Child Abuse and 
Neglect Prevention and Treatment.) 
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Dated: August 29, 1986. 
Jean K. Elder, 
Acting Assistant Secretary for Human 
Development Services. 

Approved: December 24, 1986. 
Otis R. Bowen, 
Secretary. 

For the reasons set forth in the 
preamble, 45 CFR Part 1340 is amended 
as follows: 


PART 1340—CHILD ABUSE AND 
NEGLECT PREVENTION AND 
TREATMENT 


1. The authority citation for Part 1340 
is revised to read as follows: 

Authority: The Child Abuse Prevention and 
Treatment Act, Pub. L. 93-247, 88 Stat. 4; Pub. 
L. 95-266, 92 Stat. 205, sections 609-610; Pub. 
L. 97-35, 95 Stat. 488; Pub. L. 98-457, 98 Stat. 
1749 (42 U.S.C. 5101 et seq.). 


2. 45 CFR 1340.1(c) is revised to read 


as follows: 


§ 1340.1 Purpose and scope. 

(c) Requirements related to child 
abuse and neglect applicable to 
programs assisted under title IV-B of the 
Social Security Act are implemented by 
regulation at 45 CFR Parts 1355 and 
1357. 

2. 45 CFR 1340.2(d) is revised to read 
as follows: 


§ 1340.2 Definitions. 


* . * * * 


(d) “Child abuse and neglect” means 
the physical or mental injury, sexual 
abuse or exploitation, negligent 
treatment, or maltreatment of a child 
under the age of eighteen, or the age 
specified by the child protection law of 
the State, by a person including any 
employee of a residential facility or any 
staff person providing out of home care 
who is responsible for the child's 
welfare under circumstances indicating 
harm or threatened harm to the child’s 
health or welfare. The term 
encompasses both acts and omissions 
on the part of a responsible person. 

(1) The term “sexual abuse” includes 
the following activities under 
circumstances which indicate that the 
child’s health or welfare is harmed or 
threatened with harm: The employment, 
use, persuasion, inducement, 
enticement, or coercion of any child to 
engage in, or having a child assist any 
other person to engage in, any sexually 
explicit conduct (or any simulation of 
such conduct) for the purpose of 
producing any visual depiction of such 
conduct; or the rape, molestation, 
prostitution, or other form of sexual 
exploitation of children, or incest with 
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children. With respect to the definition 
of sexual abuse, the term “child” or 
“children” means any individual who 
has not attained the age of eighteen. 

(2) (i) “Negligent treatment or 
maltreatment” includes failure to 
provide adequate food, clothing, shelter, 
or medical care. 

(ii) Nothing in this part should be 
construed as requiring or prohibiting a 
finding of negligent treatment or 
maltreatment when a parent practicing 
his or her religious beliefs does not, for 
that reason alone, provide medical 
treatment for a child; provided, 
however, that if such a finding is 
prohibited, the prohibition shall not limit 
the administrative or judicial authority 
of the State to ensure that medical 
services are provided to the child when 
his health requires it. 

(3) “Threatened harm to a child’s 
health or welfare” means a substantial 
risk of harm to the child’s health or 
welfare. 

(4) “A person responsible for a child’s 
welfare” includes the child’s parent, 
guardian, foster parent, an employee of 
a public or private residential home or 
facility or other person legally 
responsible under State law for the 
child’s welfare in a residential setting, or 
any staff person providing out of home 
care. For purposes of this definition, out- 
of-home care means child day care, i.e., 
family day care, group day care, and 
center-based day care; and, at State 
option, any other-settings in which 
children are provided care. 

(4) Section 1340.3(b) is revised to 
provide the correct CFR citations as 
follows: 


§ 1340.3 Applicability of Department-wide 
regulations. 

(b) The following regulations are 
applicable to all contracts awarded 
under this part: / 

48 CFR Chapter 1—Federal 
Acquisition Regulations. 

48 CFR Chapter 3—Federal 
Acquisition Regulations—Department of 
Health and Human Services. 

5. Section 1340.13(a) is revised, and 
paragraph (c) is added to read as 
follows: 


§ 1340.13 Approval of applications. 

(a) The Commissioner shall approve 
an application for an award for funds 
under this subpart if he or she finds that: 

(1) The State is qualified and has met 
all requirements of the Act and § 1340.14 
of this part, except for the definitional 
requirement of § 1340.14(a) with regard 


to the definition of “sexual abuse” (see 

§ 1340.2(d)(1)) and the definitional 
requirement of negligent treatment as it 
relates to the failure to provide adequate 
medical care (see § 1340.2(d)(2)). The 
State must include these two 
definitional requirements in its 
definition of child abuse and neglect 
either by statute or regulation having the 
force and effect of law no later than the 
close of the second general legislative 
session of the State legislature following 
February 25, 1983; 

(2) Either by statute or regulation 
having the force and effect of law, the 
State modifies its definition of “child 
abuse and neglect” to provide that the 
phrase “person responsible for a child's 
welfare” includes an employee of a 
residential facility or a staff person 
providing out of home care no later than 
the close of the first general legislative 
session of the State legislature which 
convenes following the effective date of 
these regulations; 

(3) The funds are to be used to 
improve and expand child abuse or 
neglect prevention or treatment 
programs; and 

(4) The State is otherwise in 
compliance with these regulations. 

* * * * * 


(c). Except for any requirement under 
section 4({b){2)(K) of the Act and 
§ 1340.15 of this part pertaining to 
medical neglect, a State which, on 
October 9, 1984, did not meet the 
eligibility requirements of section 4(b)(2) 
of the Act and this part and thus did not 
receive a State grant in FY 1984 may 
apply for a waiver of any requirement. 
In order to apply for a waiver, the 
Governor of the State must submit 
documentation of the specific measures 
the State has taken and will be taking to 
meet the as yet unmet eligibility 
requirement(s). 

(1) State’s whose legislatures meet 
annually may be granted a one-year 
waiver if OHDS finds that the State is 
making a good faith effort to comply 
with such requirement(s). This waiver is 
renewable for a second year if, based on 
additional documentation, the Secretary 
finds the State is making substantial 
progress to achieve compliance. 

(2) States whose legislatures meet 
biennially may be granted a waiver for a 
non-renewable period of not more than 
two years if OHDS finds, based on 
documentation, the State is making a 
good faith effort to comply with any 
such requirement(s). 

6. Section 1340.14(i) is revised as 
follows: 


A. Paragraph (i)(1) and the 
introductory text of (i)(2) are 
republished; 

B. Paragraph {i)(2)(viii} is amended by 
deleting the words “A person who is 
responsible for the child’s welfare” and 
substituting the words “A person about 
whom a report has been made,”; 

C. Paragraphs (i)(3) and (i)(4) are 
redesignated as paragraphs (i)(4) and 
(i)(5), respectively; and 

D. A new paragraph (i)(3) is added as 
follows: 


§ 1340.14 Eligibility requirements. 


* * * . * * 


(i) Confidentiality. (1):The State must 
provide by statute that all records 
concerning reports and reports of child 
abuse and neglect are confidential and 
that their unauthorized disclosure is a 
criminal offense. 

(2) If a State chooses to, it may 
authorize by statute disclosure to any or 
all of the following persons and 
agencies, under limitations and 
procedures the State. determines: 


* * * * - 


(viii) A person about whom a report 
has been made, with protection for the 
identity of any person reporting known 
or suspected child abuse or neglect and 
any other person where the person or 
agency making the information 
available finds that disclosure of the 
information would be likely to endanger 
the life or safety of such person. 


* * * * * 


(3) If a State chooses, it may 
authorize by statute disclosure to 
additional persons and agencies, as 
determined by the State, for the purpose 
of carrying out background and/or 
employment-related screening of 
individuals who are or may be engaged 
in specified categories of child related 
activities or employment. Any 
information disclosed for this purpose is 
subject to the confidentiality 
requirements in paragraph (i)(1) and 
may be subject to additional safeguards 
as determined by the State. 

7. The Office of Management and 
Budget Control Number is added to the 
end of § 1340.15 as follows: 


§ 1340.15 Services and treatment for 
disabled infants. 
* 


* * * * 


(Approved by the Office of Management and 
Budget under OMB Control Number 0980- 
0165.) 

[FR Doc. 87-2410 Filed 2-5-87; 8:45 am] 
BILLING CODE 4130-01-M 








Reader Aids 


INFORMATION AND ASSISTANCE 


SUBSCRIPTIONS AND ORDERS 


Subscriptions (public) 

Problems with subscriptions 
Subscriptions (Federal agencies) 
Single copies, back copies of FR 
Magnetic tapes of FR, CFR volumes 
Public laws (Slip laws) 


PUBLICATIONS AND SERVICES 
Daily Federal Register 


General information, index, and finding aids 
Public inspection desk 

Corrections 

Document drafting information 

Legal staff 

Machine readable documents, specifications 


Code of Federal Regulations 


General information, index, and finding aids 
Printing schedules and pricing information 


Laws 


Presidential Documents 

Executive orders and proclamations 

Public Papers of the President 

Weekly Compilation of Presidential Documents 
United States Government Manual 


Other Services 


Library 
Privacy Act Compilation 
TDD for the deaf 


FEDERAL REGISTER PAGES AND DATES, FEBRUARY 


3101-3208 
3209-3392... 
3393-3594... 
3595-3782 
3783-3996 


202-783-3238 
275-3054 
523-5240 
783-3238 
275-1184 
275-3030 


523-5227 
523-5215 
523-5237 
523-5237 
523-4534 
523-3408 


523-5227 
523-3419 


523-5230 


523-5230 


523-5230 
523-5230 


523-5230 


523-5240 
523-4534 
523-5229 


Federal Register 
Vol. 52, No. 25 


Friday, February 6, 1987 


CFR PARTS AFFECTED DURING FEBRUARY 


At the end of each month, the Office of the Federal Register 
publishes separately a List of CFR Sections Affected (LSA), which 
lists parts and sections affected by documents published since 
the revision date of each title. 


3 CFR 


Prociamations: 
5601 (See U.S. Trade 


Presidential Recommendations: 
January 20, 1987. 3526 


3402, 3410 
.-- 8402, 3410 


BEST COPY AVAILABLE 





Federal Register / Vol. 52, No. 25 / Friday, February 6, 1987 / Reader Aids 


43 CFR 


3106-3111, 3415-3424, 
3595, 3599, 3793 Public Land Orders: 


LIST OF PUBLIC LAWS 


52........9115-3117, 3226, 3430, aca 


9640, 9644 = received by the Office of the 
Federal Register for inclusion 
in today’s List of Public 
Laws. 

Last List February 3, 1987 


Proposed Rules: 


27 CFR 
Proposed Rules: 











is 


oe 


2 





